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Association Activities 


ERNEST A. GROSS, Chairman of the Committee on Post-Admission 
Legal Education, has announced that the 17th Annual Benjamin 
N. Cardozo Lecture will be delivered at the House of the Asso- 
ciation on May 28 by Sir Hartley Shawcross, an Honorary Mem- 
ber of the Association and a former Attorney General of Great 
Britain. 
e@o 

HERBERT BROWNELL, JR., former Attorney General of the United 
States, addressed the March Stated Meeting on “Lawyers and a 
Government of Law.” Mr. Brownell’s address is published in this 
issue Of THE RECORD. 

At the meeting Richard W. Hogue, Jr., Chairman of the Com- 
mittee on Federal Legislation, presented a report on bills which 
would authorize the enforcement of state statutes prescribing 
criminal penalties for subversive activities, H.R. 977 and S. 654. 
The following resolution was adopted: 

RESOLVED, that The Association of the Bar of the City 
of New York opposes the enactment of the proposed legis- 
lation embodied in H.R. 977 and S. 654, 85th Congress, 
First Session. 
°@o 
THE COMMITTEE ON courts of Superior Jurisdiction, John F. 
Dooling, Jr., Chairman, and the Committee on Federal Legis- 
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lation, Richard W. Hogue, Jr., Chairman, have registered the 
Association’s support of bills (H.R. 10154 and S. 3152) which 
would require the Judicial Conference of the United States to 
study and recommend changes in the federal rules of procedure. 
The joint statement of the two Committees follows: 


“Bills introduced by Congressman Celler in the House (H.R. 10154) on 
January 21, 1958 and by Senator Eastland in the Senate (S. 3152) on Janu- 
ary 27, 1958 would amend 28 U.S.C. §331 so as to require the Judicial Con- 
ference of the United States to carry on a continuous study of the operation 
and effect of the general rules of practice and procedure prescribed by the 
Supreme Court for the other courts of the United States, and to recommend 
to the Supreme Court such changes in and additions to those rules as the 
Conference deems desirable to promote procedural simplicity, fairness in 
administration, just determination of litigation and the elimination of un- 
justifiable expense and delay. The bills would leave unimpaired the power 
of the Supreme Court under existing law to prescribe rules of procedure 
in civil actions in the district courts (28 U.S.C. §2072) including suits in 
admiralty (28 U.S.C. §2073), rules regulating the procedure on appeals from 
the Tax Court to the Courts of Appeals (28 U.S.C. §2074) and rules of pro- 
cedure in criminal causes in the district courts (18 U.S.C. §§3771, 3772). 
As at present, rules prescribed by the Supreme Court, though on recom- 
mendation of the Judicial Conference, would be required to be reported 
to the Congress and to lie before that body for stated periods before the 
rules could take effect (28 U.S.C. §§2072, 2073, 2074; 18 U.S.C. §3771). 

“The Supreme Court invoked the aid of Advisory Committees in drafting 
both the civil and criminal procedure rules (295 U.S. 774, 312 U.S. 717). The 
Advisory Committee dealing with civil procedure was made a continuing 
committee in 1942 but was discharged in 1956 and the order constituting 
it a continuing body was revoked (352 U.S. 803). No continuing Advisory 
Committee was established with relation to criminal procedure, although 
in fact the Advisory Committee appointed by the Court functioned over a 
period of years. 

“Adoption by the Congress of the wise policy of committing the formula- 
tion of procedural rules to the Court assumes that the rules will be under 
continuous review by those most directly concerned with their functioning 
and best equipped to adjust them to change. The Supreme Court, unaided, 
cannot effectively discharge this high responsibility because of the unrelent- 
ing pressure of its ever-growing docket. 

“The present bills would make it the duty of the Judicial Conference 
continuously to survey the workings of procedural rules and to recommend 
changes to the Supreme Court. In so requiring, the bills would assure that 
the body most competent to perceive and measure the need for change 
would have both the power to initiate it and the means to conduct any 
requisite studies. 

“The Judicial Conference of the United States now consists of the Chief 
Justice, the chief judge of each judicial circuit and of the Court of Claims, 
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and a district judge selected from each circuit by the judicial conference 
of the circuit (28 U.S.C. §331). The Judicial Conference has under its 
direction the Administrative Office of the United States Courts and can 
require of the Director of the Office the performance of such duties as are 
assigned to him by the Judicial Conference (28 U.S.C. §§601, 604). The 
Director reports annually to the Judicial Conference the state of the busi- 
ness of the Courts with recommendations, and his report includes the data 
incorporated in his quarterly reports to the chief judges of the circuits on 
the business of the courts and the state of the dockets in each circuit (28 
U.S.C. §604(a)). The Judicial Conference may also call upon the Attorney 
General to report on the business of the federal courts with particular refer- 
ence to the cases in which the United States is a party. The Judicial Con- 
ference supervises the preparation by the Director of the Administrative 
Office of the budget for the courts and for the Administrative Office and 
must approve the budget before it is presented to the Bureau of the Budget 
(28 U.S.C. §605). 

“Hence, in its own distinguished membership and through its informed 
supervisory responsibility for the administration of the federal judicial 
system, the Judicial Conference is unique in competency and means to 
assume the continuing duty of formulating rule changes responsive to the 
needs of justice and the experience of the courts. 

“It has been said by one of the justices that the consensus of the Supreme 
Court is that use of the Judicial Conference as an adjunct in the perform- 
ance of the Court’s rule-making function would be desirable (21 F.R.D. 117- 
118) and the Chief Justice “heartily favors” the proposal to bring the Judi- 
cial Conference into the rule-making process of the Court (21 F.R.D. 118). 
It is visualized that the Judicial Conference can, if it desires, utilize advisory 
committees (21 F.R.D. 118, 124, 131-132, 140), and by this means add to 
the experience and disinterested concern of the judges a knowledge of the 
views of the Bar and of law teachers and gain access to their skills in drafting. 

“Enactment of the proposed legislation is eminently desirable; it will cure 
agrave defect in the existing rule-making procedures.” 


°0@o 
WITH THE APPROVAL of the Executive Committee, the Committee 
on International Law, John R. Stevenson, Chairman, has sub- 
mitted to the Congress a report on the status of forces agreements. 
The report is published in this issue of THE RECORD. 

°e@eo 
RICHARD W. HOGUE, JR., Chairman of the Committee on Federal 
Legislation, registered his Committee’s views with Senator 
Thomas C. Hennings, Jr. on S. 2646. Mr. Hogue wrote the Sena- 
tor in part as follows: 


“The purpose of the bill is to exclude from the appellate jurisdiction of 
the Supreme Court the power of judicial review of cases which fall within 
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the area of recent decisions of the Supreme Court dealing with (1) hearings 
conducted by congressional committees, (2) elimination of employees from 
the executive branch of our Government for reasons of national security, 
(3) control by the States of subversive activities (4) control by school boards 
or similar bodies of subversive activities in its teaching body and (5) admis. 
sion of persons to the practice of law in any State. Disagreement with the 
following decisions in the foregoing fields, and possibly others, apparently 
has led to the introduction of the Bill in question. 


United States v. Watkins, 354 U.S. 178 (1957) 

Quinn v. United States, 349 U.S. 155 (1955) 

Emspak v. United States, 349 U.S. 190 (1955) 

Bart v. United States, 349 U.S. 219 (1955) 

Peters v. Hobby, 349 U.S. 331 (1955) 

Cole v. Young, 351 U.S. 536 (1956) 

Pennsylvania v. Nelson, 350 U.S. 497 

cf. Sweezy v. State of New Hampshire, 354 U.S. 1 (1957) 
Slochower v. Goodrich, 350 U.S. 551 (1956) 

Schware v. Board of Bar Examiners, 353 U.S. 232 (1957) and 
Konigsberg v. State Bar of California, 353 U.S. 252 (1957). 


We do not undertake to express our views on any of these decisions. 

“The point is not whether a majority of a congressional committee or 
of the Congress or of the public agree or disagree with particular decisions. 
The point is that each decision was reached in the orderly process of judicial 
review and it is the view of our committee that that orderly process of 
appellate jurisdiction should not be disturbed or eliminated by legislation 
of the type here under consideration. 

“This type of legislation was anticipated by our Association over ten years 
ago when a special committee was appointed to consider measures to fore- 
stall future efforts to invade the independence of the United States Supreme 
Court and the lower United States courts by a President or Congress seeking 
to nullify or impair the function of the judicial power of the government. 
Enclosed is a copy of the report of that special committee. The resolution 
appearing in the appendix (p. 5) was discussed and adopted (except for 
paragraph B 1) by the Association at a stated meeting held on December 9, 
1947. You will note that the particular proposal sponsored by the resolution 
which is relevant to S. 2646 was the amendment of the second (unnumbered) 
paragraph of Article III, Section 2 of the Constitution to provide that “In 
all cases arising under this Constitution the Supreme Court shall have appel- 
late jurisdiction, both as to Law and Fact.” 

“Senator John Marshall Butler, on February 16, 1953, during the 83rd 
Congress, introduced S.J. Res. 44 embodying the recommendations of the 
Association as to the proposed constitutional amendments. Though no such 
amendments were proposed by Congress, the late former Justice Owen J. 
Roberts in an article in the American Bar Association Journal, 35 
A.B.A.J. 1 (1949), emphasized as the most important aspect of the proposals 
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that which would have defined the jurisdiction of the Supreme Court by 
constitutional amendment. Such an amendment would have effectively pre- 
cluded the Congress from altering by legislation the jurisdiction of the Court 
with respect to constitutional questions. 

“The foregoing remarks are made merely to point out that The Associa- 
tion of the Bar of the City of New York has thus placed itself on record as 
favoring action which would, in principle, have precluded the possibility of 
legislation such as that embodied in S. 2646. The last statement is qualified by 
the words “in principle” because certain of the decisions of the Court previ- 
ously referred to were not decided upon constitutional grounds. In this 
respect the jurisdiction of the Supreme Court might not have been affected 
by the Bar Association’s proposal but would be affected by S. 2646. 

“The Committee on Federal Legislation of the Association, after consider- 
ation of the bill and of your letter, voted unanimously to transmit to you 
by letter its expression of its opposition to the legislation. This letter has 
been cleared with every member of the committee who was absent from the 
meeting as well as with those who were present and it has their unanimous 
and unqualified approval. 

“Perhaps another comment is in order. The committee is at a loss to 
understand what the bill would accomplish. If the assumption is correct 
that its proponent is moved by disagreement with the cases cited above, it 
should be pointed out that had the bill been in effect prior to these de- 
cisions, in at least one of them the result would not have been altered. In 
the Nelson case, the decision of the state court was affirmed by the Supreme 
Court of the United States. There is no guarantee whatsoever that, if the 
bill were enacted, the lower courts, both State and Federal, would not reach 
the same results that the Supreme Court would reach if it had power to re- 
view. Indeed, the bill would foster diversity of decision in the lower Federal 
Courts and in the courts of the 48 States—a result hardly to be desired and 
which can only be avoided by leaving the Supreme Court’s jurisdiction un- 
impaired.” 

e@o 
NORMAN S. MARSH, Secretary General of the International Com- 
mission of Jurists at The Hague, spoke at a meeting sponsored 
by the Association’s Special Committee to Cooperate with the 
International Commission of Jurists, Benjamin R. Shute, Chair- 
man, on “Acceptance of the Rule of Law in Asia.” 


e@o 


A PANEL DISCUSSION held under the auspices of the Section on 
Corporate Law Departments, E. A. Hugill, Jr., Chairman, re- 
viewed “Legal Aspects of Advertising.” Edward G. Wilson, Vice 
President and General Counsel, J. Walter Thompson Company, 
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was the moderator. Panel members were Daniel J. Murphy, 
Assistant Director for Deceptive Practices, Bureau of Litigation, 
Federal Trade Commission; William G. Reynolds, Counsel, 
E. I. du Pont de Nemours & Company, Inc., and Gilbert H. Weil, 
General Counsel, Association of National Advertisers, Inc. 

The Section on Trade Regulation, Edgar E. Barton, Chair. 
man, sponsored a discussion of problems of proof of economic 
issues in cases arising under Section 7 of the Clayton Act. Speak. 
ers were M. A. Adelman, Associate Professor of Economics, Mas- 
sachusetts Institute of Technology and Ephraim Jacobs, a mem- 
ber of the District of Columbia Bar and Chief, Legislation and 
Clearance Section of the Antitrust Division of the Department 
of Justice. 

At the February meeting of the Section on Litigation, Edward 
C. McLean, Chairman, Emile Zola Berman spoke on “Applied 
Psychology in the Jury Trial of Personal Injury Suits.” 


e@o 


“THE LAW OF THE BILL OF RIGHTS,” an in-service training course 
for teachers, held its first session at the House of the Association 
on February 18. Over 400 school teachers are taking the course. 
More than 800 other school teachers had to be refused admission 
because of lack of space. 

The course is a pilot course developed with the thought that 
eventually similar courses will be organized in other communi- 
ties. Sponsors of the course are the Board of Superintendents of 
the New York City school system and the New York Freedom 
Agenda Committee, organized by the New York League of 
Women Voters. The course is financed by a grant from the Carrie 
Chapman Catt Memorial Fund, Inc. 

Professor Harry W. Jones of the Columbia University Law 
School delivered the first lecture on “The Idea of Individual 
Liberty.” Subsequent speakers will include Telford Taylor, 
Florence M. Kelley, Lewis Mayers, Kenneth W. Greenawalt, 
Adam Yarmolinsky, Arnold Bauman, Harris B. Steinberg, Murt- 
ray A. Gordon and Dudley B. Bonsal. 
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“The Law of the Bill of Rights” is one of several hundred in- 
service training courses for teachers sponsored each year by the 
Board of Superintendents. All such approved courses help teach- 
ers to qualify for salary increases and some offer credit towards 
higher degrees. Only a few of the in-service courses are co-spon- 
sored and administered by approved organizations outside of the 
public school system, such as The New York Times, The New 
York Herald Tribune and The American Association for the 
United Nations. 

°@o 


Ar its January meeting the Committee on Aeronautics, Leander 
I. Shelley, Chairman, had as the guest of the Committee G. 
Nathan Calkins, Jr., formerly Assistant General Counsel of the 
Civil Aeronautics Board and Chairman of the United States dele- 
gation to the 1955 Conference at The Hague on the Warsaw Con- 
vention. Mr. Calkins discussed the Warsaw Convention and ‘The 
Hague Protocol. 
o@o 


THE PHOTOGRAPHIC EXHIBITION, sponsored by the Committee on 
Art, Alexander Lindey, Chairman, opened on March 20. Over 
400 prints were submitted. Unfortunately display space per- 
mitted the exhibition of only 200 prints. Charles H. Meyer was 
Chairman of the Subcommittee in charge of the show. 








April 1 
April 2 
April 3 
April 7 
April 8 
April 9 


April 10 
April 14 
April 15 


April 16 


April 17 
April 21 


April 22 


The Calendar of the Association 
for April and May 
(as of April 1, 1958) 


Meeting of Section on Wills, Trusts and Estates 
Dinner Meeting of Committee on International Law 


Dinner Meeting of Executive Committee 
Dinner Meeting of Committee on Atomic Energy 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee to Study Passport Proce- 
dures 


Meeting of Committee on State Legislation 
Meeting of Committee on Foreign Law 


Meeting of Section on Litigation 

Dinner Meeting of Committee on Trade Marks and Unfair 
Competition 

Meeting of Committee on Domestic Relations Courts 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Legal Aid 


Meeting of Committee on Art 
Dinner Meeting of Committee.on the Bill of Rights 


Meeting of Committee on State Legislation 
Dinner Meeting of Committee on Copyright 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Courts of Superior Jur- 
isdiction 

Forum sponsored by Committee on Insurance Law 


Meeting of Library Committee 

Joint Meeting of Subcommittee of Committee on Copy- 
right, ABA Committee and panel from Copyright Office 
on Program for General Revision of Copyright Law 


Meeting of Section on Jurisprudence and Comparative Law 
Dinner Meeting of Committee on the Domestic Relations 
Court 
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April 24 
April 28 
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May 
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13 
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21 
22 
26 
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Dinner Meeting of Committee on Real Property Law 


Dinner Meeting of Committee on Medical Jurisprudence 
Dinner Meeting of Committee on Military Justice 


13th Annual Art Exhibition Opens 4:30 P.M. 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on Federal Legislation 


Dinner Meeting of Committee on Insurance Law 

Dinner Meeting of Committee on International Law 

Dinner Meeting of Executive Committee 

Meeting of Section on Wills, Trusts and Estates 

Symposium: “Narcotics, the Law and the Physician 
(A New Policy Toward Narcotics Addiction? )” Sponsored. 
by Committee on Medical Jurisprudence, the New York 
Academy of Medicine and the Society on Medical Juris- 
prudence 

Annual Meeting of Association—8:00 P.M., Buffet Supper 
6:15 P.M. 

Dinner Meeting of Committee on Trade Marks and Unfair 
Competition 

Dinner Meeting of Committee on Domestic Relations 
Courts 

Dinner Meeting of Committee on Legal Aid 

Dinner Meeting of Committee on the Bill of Rights 

Meeting of Section on Banking, Corporation and Business 
Law 

The Association Ball—Sponsorship Entertainment Com- 
mittee 


Meeting of Library Committee 

Meeting of Section on Jurisprudence and Comparative 
Law 

Dinner Meeting of Committee on Foreign Law 

Meeting of Committee on Admissions 

Dinner Meeting of Committee on Aeronautics 

Meeting of Section of Corporate Law Departments 

17th Annual Benjamin N. Cardozo Lecture. “The Func- 
tions and Responsibilities of an Advocate.” Speaker— 
The Right Honourable Sir Hartley William Shawcross, 
P.C., Q.C., Former Attorney General of Great Britain, 
8:00 P.M. Buffet Supper, 7:15 P.M. 








The President’s Letter 


To the Members of the Association: 


This is the last time that THE RECORD will carry a President's 
Letter signed by me. In due course my formal report summariz- 
ing the events, accomplishments and efforts of the year will be 
written and published. I should like, however, to avail of this 
opportunity to say informally just a few words to The Associa- 
tion’s members. 

In the first place, no organization could possibly be blessed 
with a more devoted, more dedicated or more able staff. When 
I say this, I am referring of course to the individual heads of the 
various departments, such as the Executive Secretary and the 
Librarian with whom I have worked more closely than I have 
with the others. Whatever success may have attached to my two 
years could not have been achieved without their help and their 
constant inspiration. Nothing will be more cherished by me than 
the friendship which two years of intimacy with them has estab- 
lished, and I desire publicly to thank them, knowing that my 
successor can look forward to a similar reward. I want to make it 
crystal clear, however, that I have much the same feeling about 
the rest of the staff, those named in the Year Book and those who 
serve but cannot all be separately listed. Their never failing con- 
sideration and kindness to me, their pliability to change, their 
interest, “know how” and loyalty to the institution combine to 
make possible a rendering of very high caliber service to the pro- 
fession and the community. 

Finally, I want to say a very personal word of heartfelt thanks 
to the membership generally, and to the committees in particu- 
lar for their constant support and for accomplishments without 
which all efforts of the President would have added up to very 
little. 

I shall turn this high office over to a successor, yet unnamed 
as this is being written, who I am confident will find this Asso- 
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ciation’s standing, reputation and interest at their peak, but on 

a platform from which even greater heights are attainable. 
Perhaps I should have said more simply: I have had the most 

inspiring two years of my life, and I want to thank each of you 


for your help. 
Louis M. Loges 


March 14, 1958 








Lawyers and a Government of Law 


By THE HONORABLE HERBERT BROWNELL, JR. 
Former Attorney General of the United States 


Just five years ago, this Association invited me onto this plat- 
form for a speech on the subject “As a Newcomer Sees the Depart- 
ment of Justice.” My distinguished former partner, the late 
Parker McCollester, presided over the meeting and I remember 
that friendly occasion with distinct pleasure. Now I return as an 
old timer from the Department of Justice after a term as Attorney 
General that is distinguished at least by its length—only one other 
occupant having stayed longer in that controversial post since 
the Department of Justice was founded. There is great satisfac- 
tion in finding that same friendly welcome from my brethren at 
the bar. 

It would be no exaggeration to say that I have never left here 
in spirit, for I have watched with tremendous interest from a 
sensitive watch-tower, the progressive policies and lengthening 
influence of this Association in relation to governmental affairs. 
During my physical absence, too, I was well sheparded by the 
three able and active members of this Association, the Executive 
Assistants to the Attorney General who followed one another 
into the inner sanctum at 10th and Constitution, Charlie Metz- 
ner, John Lindsay and Hank Healy. 

Those of you who have heretofore served your turn as good 
citizens by taking posts in government and have returned to 
private practice are familiar with the constant inquiries that I 
now receive—don’t you miss official life—isn’t it dull in private 
practice—how does it seem not to go through the daily crisis and 
the storms of debate and criticism that are a part of public life. 
These former public officials among you may especially appre- 
ciate the story which Charles Evans Hughes, Sr. told to the mem- 
bers of this Association in 1925 when he returned to private 
practice, and evidently was asked these same questions. He told 


Editor’s Note: Mr. Brownell delivered this address at the Stated Meeting of the 
Association on March 11, 1958, under the auspices of the Committee on Post- 
Admission Legal Education of which Ernest A. Gross is Chairman. 
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of the man who had been at sea for fifty years—had spent a stormy 
and eventful career there—and later was found enjoying his 
retirement in a little inland town in England. He was asked how 
one so accustomed to a stormy life on the sea could enjoy himself 
insuch a peaceful rural village. He said he was having a fine time 
-each morning he had a boy come to his room at four o’clock 
and shout, “Jack, there’s storm abroad—you’re wanted at once on 
deck.” “You tell them all to go to hell,” he replied and would 
turn over and go back to sleep. Well, my return to private life is 
not quite as peaceful as Jack’s, but I must confess a certain glee 
in reading in every morning paper the easy solutions offered by 
the “Monday morning quarterbacks” and being able to toss the 
paper aside with equanimity to have an uninterrupted second 
cup of coffee. 

Historical accounts of our predecessors often are indeed com- 
forting. Some years ago this Association was addressed by former 
Attorney General George W. Wickersham on the topic “Office 
of the Attorney General.” 

Mr. Wickersham started his remarks in a way which must 
strike a responsive chord in the bosom of each of his successors. 
“It is related,” he said, “that when Mr. Root was appointed to 
the Cabinet, he remarked that his official salary was $8,000, his 
house rent only $7,000, and that he was at a loss to know what 
to do with the remaining $1,000.” Mr. Wickersham continued 
ruefully, “The situation is not very different at the present time. 
The fact is, that the cost of living in Washington and the social 
obligations imposed upon members of the President’s Cabinet 
render it well nigh impossible for men of modest means to live 
within the salaries attached to their offices.” (Of course he was 
not amember of the millionaire, or Cadillac, Cabinet.) And Mr. 
Wickersham concluded, “Congress seems to assume that the 
honor and distinction of office should supply the deficiency in 
pecuniary reward.” 

On this subject of the glamour of public life Judge Simon 
Sobeloff has a story which he told us when he was Solicitor Gen- 
eral during the early days of 1953 when we were learning the 
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hard way the truth of Mr. Wickersham’s observations. His story 
was about a public official—a member of the Municipal adminis. 
tration in Baltimore—who served well for many years as a street 
sweeper, and in the days before automobiles. This public servant 
fell upon difficult days and was sued by his wife for separate 
maintenance. She demanded a much higher figure than he was 
ready to concede, and the argument waxed loud in open court. 
The wife pleaded her own case and appealed to the Judge to 
review their married life and hear for himself the facts showing 
that she had always been badly treated and had never received 
the moneys which her station in life warranted. “Ah—-” but the 
Judge commented, “haven’t you overlooked the reward of the 
glamour of public life?” 

The Federal Government today has 2,000 times the number 
of employees than it did in George Washington’s administration 
when there were 1,000 civilians and 1,273 military. But in the 
Department of Justice there are over 30,000 times as many—for 
then the law branch of our Government consisted of one man— 
the Attorney General, who advised the government part-time and 
practiced law privately at the same time. During these past five 
years, the size of the Department has stabilized, the net cost to 
the taxpayers has even decreased, but there have been a number 
of significant changes in the structural makeup of the Depart- 
ment that will, I trust, be of some interest to lawyers and laymen 
alike. For I am often asked to describe the changes in the Depart- 
ment during my term of office. 

1. The 1953 Reorganization Plan accepted by the Congress 
redefined the duties of some top officials of the Department. The 
most important change was to provide that the office of Solicitor 
General should concentrate all its efforts on its original and 
highly important function of representing the Government 
before the Supreme Court and on important appeals in other 
Federal Courts. The Solicitor General, by this change, no longer 
was required to be Acting Attorney General during the absences 

of the Attorney General from Washington, but this function 
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was transferred to the Deputy. Under the old order, the Solicitor 
General, as Acting Attorney General, often had to participate in 
political decisions attendant upon Cabinet meetings; he was 
forced to divide his time so as to enable him to pass upon Depart- 
mental administrative matters, to participate in controversial 
appearances before Congressional Committees, and to make deci- 
sions in the myriad of non-litigation legal matters that come up 
to “the front office.” Now he is free of these duties. In my opinion 
this Reorganization Plan has worked well administratively and 
has been a boon to the Office of Solicitor General in its relation- 
ships with both the bench and bar. 

2. All professional employees of the Department, including 
those in the U.S. Attorneys’ offices, were required to drop all 
private practice and serve the Government full time. Compensa- 
tory salary adjustments were made by special Act of Congress. 
Troublesome conflict-of-interest problems were eliminated by 





this change. 

3. A third area of change was facilitated by my membership 
on the second Hoover Commission and its Task Force on Legal 
Procedures. I was able to get the benefit of the profession’s best 
thinking on changes that would improve the functioning of the 
Justice Department. There were established in the Justice 
Department, largely on the basis of the Task Force Studies, two 
programs which I trust will later be adopted on a Government- 
wide basis. One was a program to recruit honor students from 
law schools around the country for legal positions in the Depart- 
ment. Selections are made on a non-political basis on recom- 
mendation of law school faculty members. The other program 
was to establish in the Department an office of Administrative 
Procedures to work with the bar and with lawyers in other 
departments of the Government in modernizing and simplifying 
administrative practices. 

4. A uniform practice was established under which no judicial 
appointment was recommended by the Attorney General to the 
President until it had been passed upon by the Judicial Selection 
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Committee of the American Bar Association. In the New York 
area, I should add, this Association performed yeoman service 
in making the system work. And the system was extended for the 
first time to include prospective appointees to the United States 
Supreme Court. 

5. ACivil Rights division headed by a Presidentially-appointed 
Assistant Attorney General was created to take care of the grow- 
ing volume of litigation in this area of law enforcement. 

6. An Internal Security division likewise headed by a Presi- 
dentially-appointed Assistant Attorney General was created. In 
connection therewith the former practice of employing full-time 
salaried or “‘professional” witnesses in Internal Security cases was 
abolished. 

7. The Justice Department assumed its proper responsibility 
to the profession and the public by heading up a nation-wide 
committee of lawyers and laymen to fight against court delays 
and congestion. As part of the results of this program, the back- 
log of criminal and Government civil litigation was actually 
reduced to the lowest point in many years. 

8. A practice was established of making a yearly “‘open door” 
type of report of the professional activities of the Department 
to the bench and bar at the annual American Bar Association 
convention. 

g. Publicity policies were changed to make a matter of current 
public record, the granting of pardons and the administrative 
settlement of all significant civil cases. 

10. Detention Centers like Ellis Island, which annually had 
detained thousands of aliens awaiting administrative hearings 
of one sort or another (many times for long periods of time), 
were abolished, and the number so held in custody is now reduced 
to a trickle. As an illustration of the public service rendered to 
the Justice Department by this Association, we found one alien 
who had been ordered in an administrative hearing to be detained 
at Ellis Island for life. This Association, at the Department's 
request, established a panel of distinguished lawyers from its 
membership who, without compensation, reviewed the record 
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and enabled the Department to conclude that this individual 
would not endanger society if he was released. He was released, 
and a miscarriage of justice was remedied. 

So much for structural or administrative changes in the Justice 
Department in these past few years, which we hope will lastingly 
improve the brand of justice dispensed by our Government. 

In the professional area, no function of the Attorney General 
is more challenging than representing the Government and, spe- 
cifically, advising the President in the field of Constitutional Law. 
Basically this professional advice centers around the interpreta- 
tion of those portions of the Constitution which delineate the 
limits between the powers of the Federal government and the 
States; or between the Federal or State governments on the one 
hand and the forces of private enterprise, on the other; or between 
the one of these 49 governments and the liberty of the individual 
—citizen or alien; or, finally, within the Federal government itself, 
between the respective powers of the Executive, Legislative and 
Judicial branches. 

Sometimes these constitutional questions—insofar as they bear 
upon the day-to-day operations of our governmental system— 
cannot be disposed of without litigation carried into our Appel- 
late Courts. When this happens, the Solicitor General and his 
assistants carry the chief responsibility for representing the United 
States. More often, however, these questions must be disposed of 
(at least so far as the Executive Branch is concerned) through a 
formal or informal opinion of the Attorney General. To aid him 
in the research and writing of these opinions, the Attorney Gen- 
eral calls primarily upon his basic research staff—the lawyers in 
the Office of Legal Counsel. And the Office of Legal Counsel, in 
turn, makes it a practice to call for preliminary advice upon the 
General Counsel or top Legal Advisor of the particular Depart- 
ment or Bureau involved in the problem at hand. 

My experience in this area leads me to conclude that the 
Founding Fathers succeeded in their aim of dispersing govern- 
ment power and authority among different units of government, 
with the objective of preventing tyranny. By the same token they 
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established within the framework of the Constitution many built- 
in potential conflicts of power. Hence the need for day-to-day 
consideration by the Attorney General of problems of constitu- 
tional law. 

A mere recital of some of those which arose during the past 
five years will illustrate this general observation. 

The Bricker Amendment—involving the boundary of powers 
between the Executive and Legislative branches of the Federal 
government in the field of foreign affairs. 

Investigation of Communist activities—involving not only the 
respective powers of the Legislative and Judicial branches of the 
Federal government, but also the demarcation of the line where 
the power of the Federal government meets the individual liber- 
ties of its citizens in the areas of free speech and fair trials. 

Air Routes to Mexico—involving the authority of the Execu- 
tive branch of the Federal government vis a vis the forces of pri- 
vate enterprise. 

The Tidelands—involving a dispute between the Federal gov- 
ernment and the States. 

Legislation purporting to retain Congressional control over 
the awarding or carrying out of government contracts after these 
contracts have been authorized by Congress, thus attempting to 
limit the Constitutional authority of the President to execute the 
laws. 

School segregation, notably the Little Rock matter—involving 
disputes between Federal and State authority. 

The Formosa (or Quemoy-Matsu) resolution—involving the 
respective powers of the President and Congress. 

The Status of Forces treaties—involving interlocking powers 
and rights of the Executive and Legislative branches and of pri- 
vate citizens. 

Legislation regarding water rights in the Western States— 
involving a critical point in Federal-State relationships. 

One of the most important Constitutional problems with which 
I was called upon to deal, was the drafting of a Constitutional 
Amendment on the question of Presidential disability, and the 
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preparation and presentation to Congress of the arguments in 
support of it. Here is a vital question of distribution of govern- 
ment power that calls for the best thinking of all those with legal 
training. It is a specific problem, narrow in scope but broad in 
its consequences upon the future well being of our country. It 
is our most neglected Constitutional problem—and constitutes 
our most serious gap in the framework established to perpetuate 
orderly government in our country. 

What does the Constitution say about this problem. It reads 
as follows, in pertinent part (paragraph six of Section 1 of 
Article IT): 

“In case of the removal of the President from office, or of his 
death, resignation, or inability to discharge the powers and duties 
of the said office, the same shall devolve on the Vice President. . . .” 

You will readily note that the same solution is, on the surface, 
provided in case of a President’s death and his inability to dis- 
charge the powers and duties of the said office. 

Historical precedents exist only in cases of death of a President. 

After President William Henry Harrison died in 1841, Vice 
President Tyler at first signed his name to official documents as 
“Acting President.” Later he signed as “President.” Senator 
William Allen of Ohio objected to establishing the precedent of 
a Vice President’s becoming President (rather than Acting Presi- 
dent) upon the death of the latter, because he thought that the 
precedent would complicate the situation in the future when a 
President became disabled. Allen argued that a close study of 
the records of the Constitutional Convention shows that a Vice 
President was not intended to become President under the suc- 
cession clause, but merely Acting President during the inability. 

Regardless of the intent of the framers of the Constitution, 
and I agree with Allen’s interpretation of the proceedings of the 
Constitutional Convention, seven Vice Presidents have, upon 
the death of the President, been recognized as having become the 
de jure President. I believe this was Daniel Webster’s view at 
the time of President Harrison’s death. —i.e.—that Vice President 
John Tyler actually became President. This makes it superficially 
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easier to argue that a Vice President supersedes the President 





whenever he exercises presidential power—including the case of : 
disability. Cc 
President Garfield lingered for eighty days after he was shot fai 
on July 2. During this eighty days he performed only one official Cc 
act—the signing of an extradition paper. Although his mind was Pr 
clear during the first days of his invalidism, he was unconscious in 
and it was reported that he suffered from hallucinations during te 
the last days of his illness. Moreover, he was physically unable to th 
discharge the duties of his office during a substantial part of the of 
entire eighty days. There was a serious crisis in our foreign affairs, Se 
Yet the department heads transacted only such routine business 
as could be transacted without the President’s supervision. Pub- H 
lic opinion was sharply divided about the manner in which public L 
business was handled. bi 
After Garfield’s illness had already dragged on for sixty days, b 
his physician thought he would recover; but his convalescence th 
was expected to take another sixty days. Therefore, the Cabinet al 
considered the possibility of asking Vice President Arthur to act e 
as President during Garfield’s recuperation. All seven Cabinet u 
members agreed on the desirability of having Arthur act as Presi- 
dent. Four of the seven, however, thought that Arthur’s exercise b 
of presidential power would actually make him President for the \ 
remainder of the term and thereby oust Garfield from office. It p 
was reported that Attorney General Wayne MacVeagh shared V 
these views. Consequently, the Cabinet decided that Garfield p 


should not be advised to ask Arthur to act as President without 
first telling him of this possibility. Therefore, the whole matter 
was deferred because the physician feared that the shock caused 
by such a discussion might result in the President’s death. Gar- 
field’s death on September 20 made it unnecessary to solve the 
problem in 1881. 

Some of you will remember when President Wilson became ill 
in 1919. There can be no doubt that President Wilson was actu- 
ally unable to perform the duties of his office during some part 
of the period after his collapse on September 25, 1919, and until 
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the end of his term on March 4, 1921. As evidence of this inabil- 
ity, it appears that during the special session of the Sixty-sixth 
Congress twenty-eight acts became law because of the President's 
failure to act on them within the requisite ten days. The Senate 
Committee on Foreign Relations repeatedly tried to get the 
President to take some action or supply the Committee with some 
information about the Shantung Settlement. But the Commit- 
tee’s requests went unanswered. These facts are only a part of 
the evidence that the President was disabled in fact during part 
of this time. More important, this inability occurred during the 
Senate debate on the Versailles ‘Treaty. 

Soon after Wilson’s stroke the Cabinet joined with the White 
House staff to keep the Government operating. Secretary of State 
Lansing called twenty-one Cabinet meetings to transact executive 
business. As a matter of fact, these meetings were said to have 
been held for nearly four months before Wilson even heard of 
them. Although Lansing’s action doubtless may have prevented 
any hostile congressional move that might have been made to 
establish the President’s inability, Wilson accused Lansing of 
usurping presidential power and forced him to resign. 

Because of the belief that the Vice President would actually 
become President, asking Marshall to act as President during 
Wilson’s inability was viewed as disloyalty to the President. ‘The 
President’s friends looked at Marshall with antagonism and 
viewed him as a possible usurper instead of viewing him as a 
person who could lighten the disabled President’s burden. 

A study of the Garfield and Wilson cases shows that there is 
areal need for a means of supplying an active President during 
periods of presidential inability, and a real need to settle the 
meaning of the disability provision in the Constitution. The 
belief that a Vice President actually becomes President when 
called to act as such, has in practice nullified the constitutional 
provision for the administration of the Government when a 
President is incapacitated, because no Vice President is willing 
to risk charges of unlawful usurpation of power. 

I think these historical precedents also show that a concurrent 
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resolution or a statute, rather than a Constitutional Amendment, 
would not protect the nation adequately. The doubts as to the 
proper interpretation of the Constitution that have been raised 
have been too persistent to disregard. As long as there is doubt 
concerning the constitutionality of such a resolution or statute, 
as long as there is a question concerning the disabled President's 
constitutional status after his recovery, I do not believe any inabil- 
ity (however severe) would ever be recognized lest recognition of 
the disability would oust the disabled President from office. The 
Constitution should be so clear that there would be no room for 
a dispute about its meaning. 

The only comment I would make here on the specific plans 
now before Congress is to point out the danger in any plan which 
provides that the decisions as to disability shall be made by a 
Commission—usually the proposals call for a Commission made 
up of representatives of the Executive, Legislative and Judicial 
branches—oftentimes with medical advisers. 

The case against participation by the Judicial branch was ably 
set forth in a reply by Chief Justice Warren speaking for the 
Supreme Court, to an inquiry on the subject by Congressman 
Keating of Rochester. 

The Chief Justice succinctly stated: “It has been the belief of 
all of us that because of the separation of powers in our Govern- 
ment, the nature of the judicial process, the possibility of a con- 
troversy of this character coming to the Court, and the danger 
of disqualification which might result in lack of a quorum, it 
would be inadvisable for any member of the Court to serve on 
such a Commission.” 

I believe that a strong case can also be made against participa- 
tion by the Legislative branch on an Inability Commission. Any 
power in the Congress or its representatives from time to time to 
examine the President, either through physicians or otherwise, 
as to his physical or mental condition would furnish a temptation 
to harass the President, and to demean his office in the eyes of 
the country and the international community. It would risk dan- 
ger of irresponsible demands for commission action, and tend to 
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bring pressure on the President violative of the principle of sep- 
aration of powers. 

As a matter of fact, any commission-type machinery has serious 
drawbacks. It seems ill-advised to establish complicated proce- 
dures which would prevent immediate action in case of emer- 
gency, because there is a need for continuity in the exercise of 
executive power and leadership—especially in time of crisis. Inves- 
tigations, hearings, findings, and votes of a commission could drag 
on for days or even weeks and result in a governmental crisis, 
during which no one would have a clear right to exercise presi- 
dential power. Moreover, such hiatus with newspaper accounts 
of conflicting testimony of physicians before the Commission 
would serve only to divide public opinion. I believe that the pro- 
cedures should allow prompt action in a crisis and that elaborate 
machinery attendant upon a disability commission would have 
the opposite effect. 

And, now before I close, I would like to make some comments 
on the greatest opportunity open to lawyers—in my opinion—to 
serve the cause of a government of law. Administrative and sub- 
stantive improvements in our domestic law, of the type we have 
discussed this evening, call for unceasing leadership from mem- 
bers of the Bar. But, today’s greatest challenge to lawyers in the 
governmental area, I submit, lies in the extension of the rule of 
law to settlement of disputes involving nations. 

To anyone with legal training who has the opportunity to par- 
ticipate in meetings of the President’s Cabinet and of the National 
Security Council, as well as to observe the day-to-day diplomatic 
moves of the countries of the world, it seems an inescapable con- 
clusion that our greatest deficiency is that we have not yet applied 
our knowledge of how men govern themselves by law to the deter- 
mination of disputes between countries. It has been well said 
that the emphasis in international life must shift from torts to 
contracts. We must perfect a machinery for settlement of inter- 
national disputes—not occasionally but on a total basis—under a 
tribunal or system of tribunals which will command general con- 
fidence as to the fairness of their judgments and whose procedures 
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will be supported by a public opinion that will not tolerate a 
departure from them. 

This will involve encouraging the nations more readily to refer 
disputes to the International Court of Justice. It will certainly 
call for reconsideration of some of the existing reservations to 
compulsory jurisdiction of the International Court of Justice. It 
may involve establishment of regional international courts (such 
as the one affiliated with the European Coal and Steel Commu- 
nity or the former Central American Court of Justice to which 
our Government was a party until its charter unhappily expired 
in 1917). 

A separate facet of the problem involves creating some type of 
international court which will have jurisdiction (at least appellate 
jurisdiction) to settle disputes involving private persons or cor- 
porations, on the one hand, and nations, on the other. 

Some of you no doubt have had experience in making a claim 
for a foreign national against our government or for a U.S. private 
claimant against a foreign government, only to see the contro- 
versy become a pawn in a massive game of diplomatic maneuver- 
ing between nations, with hardly any recognizable relationship 
to settlement under legal principles. International courts are 
needed to settle such disputes. In those cases where a private 
claimant and a foreign government attempt to settle a contro- 
versy in a national court of law, the principles of law applied 
are so diverse as to make it obvious that international courts are 
needed. 

Our own government is a litigant with private persons in for- 
eign courts on an increasing scale. Presently there are contract 
actions over lead and other minerals in the courts of Germany, 
and of cobalt in the courts of Ontario, Canada; over Tungsten 
ore in Portugal, also suits for wrongful contract termination in 
the Supreme Court of British Columbia, Canada, and claims for 
the failure to deliver pyrites, zinc and lead in Greece; cotton in 
Hong Kong; rice in Siam; asbestos and copper in Rhodesia; 
kyanite and mullite in Kenya; beryl in Morocco; chromite in 
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Turkey; tin in South Africa; and industrial diamonds in French 
Equitorial Africa. 

Suits against the United States upon express or implied con- 
tracts by foreign firms or corporations are ordinarily instituted 
in our Court of Claims in Washington. Recently, the Govern- 
ment took depositions in these cases in London; Lisbon; Karachi, 
Pakistan, Taipeh, Formosa; Hong Kong and Singapore. 

The present far-flung military and civil activity of the United 
States in foreign countries has resulted in the institution of a 
number of civil suits in foreign courts against the United States. 
Such suits are pending against the United States or its agencies 
in Frankfurt, Germany; Reykjavik, Iceland; in Tripoli, Libya; 
in Verona, Pisa and Naples, Italy; in Tokyo and Manila. These 
suits are in contract, express or implied, or in rem. 

In the NATO countries our Status of Forces arrangements 
provide that, when a tort suit is filed in a local court against a 
foreign state by reason of the alleged wrongful acts of a member 
of its armed forces in the line of duty, the local government must 
substitute itself as defendant, defend the action and pay one- 
fourth of any judgment. The foreign state pays three-fourths of 
the judgment. 

I mention these current illustrations of the increasing scope 
and volume of private tort and contract cases involving foreign 
nationals and our own government to indicate the growing need 
for an international judicial system to settle litigation between 
private individuals and nations. To date an insurmountable 
obstacle has been lack of agreement on the principles of law to 
be applied as to sovereign immunity. I suggest that a substantial 
start could be made by agreeing to use the domestic law of the 
government involved, in deciding problems of sovereign immu- 
nity. But this is not the proper place to emphasize the complex- 
ities of the problem, of which there are many. They are not as 
great as the need for positive action to overcome them. 

Just as our lawyers and jurists took the leading role in develop- 
ing the common law on the national scene, so should they now 
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take the lead in efforts to extend the rule of law to the world 
scene. These efforts should include comprehensive plans to settle 
legal disputes between governments judicially, and to settle such 
disputes involving private individuals and nations, judicially. 
My experience as Attorney General leads me to conclude that 
this is the greatest opportunity facing our profession and if we 
meet this challenge successfully we shall be doing our share in 
the cause of world peace. 
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“To Buy or Not to Buy: 
That is the Question”. . . 


What is a Cooperative Apartment? 
By Lewis M. Isaacs, Jr. 


As the population increases, the land available for private 
housing decreases and the price of urban real estate rises, interest 
develops in the possibility of sharing the cost of home ownership 
among a group of individuals through the device known as the 
cooperative apartment. This interest is sharpened for those in 
the lower income brackets by the need to find decent apartments 
at monthly outlays which fit within their limited budget. ‘The 
interest of the higher bracket taxpayers is whetted by tax deduc- 
tions allowed to them out of what would otherwise be simply 
personal and non-deductible rent. In areas subject to rent con- 
trol the cooperative apartment device has the added charm of 
presenting a means of evading or avoiding, as the case may be, 
the burdens of control.? 

For all of these reasons and probably many more, the coopera- 
tive apartment movement, which originally was limited to New 
York City, is growing throughout the country. As the movement 
grows, questions arise as to what is a cooperative apartment. 
These questions are asked by owners and tenants, by real estate 
brokers, operators and attorneys, by Rent, Tax and Building 
Department Commissioners. 

The cooperative apartment has been defined in general terms 
as 


“a partnership for the mutual benefit of cooperative owners 
expressed in corporate terms.”’? 


Editor’s Note: Mr. Isaacs is Chairman of the Association’s House Committee and 
a former Chairman of the Committee on Real Property Law. 

1 Sterling v. McGoldrick, 283 App. Div. 88; Woods v. Burg, 82 Fed. Supp. 242; 
Gilligan v. Tishman, 283 App. Div. 157; affd. 306 NY 974; Ravitz v. Simetz, 115, 
Misc. 406. 

2 Tompkins v. Hale, 172 Misc. 1071, affd. 259 App. Div. 860, 284 N.Y. 675. 
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Such a definition, of course, answers no questions. It serves 
only to indicate the extent and variety of questions yet to come. 
A precise definition is what is needed. As late as June 1955, the 
New York State Rent Commissioner, Hon. Charles Abrams, 
remarked ® that 


“There has never been a precise definition of what con- 
stitutes a cooperative apartment and there still is none. 
(Elman v. Brown, App. Div. First Dept., N.Y.L.J. 6/15/55) 
Such determination may ultimately have to be made by 
the Courts.” 


Commissioner Abrams of course did not mean to say that 
there are no definitions of “the cooperative apartment.” There 
is, for instance, quite an extensive definition in the Internal 
Revenue Code* but the Tax Code definition, in addition to hav- 
ing the usual loopholes of all the taxing statutes, is in any case 
not a definition which would be accepted by the Courts in deter- 
mining what constitutes a cooperative apartment for other than 
tax purposes. A corporation may well qualify as cooperative 
under the tax law, yet not fulfill the requirements necessary to a 
genuine cooperative apartment. Per contra, a genuine coopera- 
tive apartment may exist and yet tax benefits may not be avail- 
able to stockholders for reasons having nothing to do with its 
cooperative quality. 

The absence of a precise definition as to what is a cooperative 
apartment arises because it is not the creature of statute but an 
agglomeration of legal concepts, some of which are in essence 
incompatible. It is a fiction which takes its existence partly from 
a corporation, which is another fiction. It is therefore at best an 
anomaly. ‘The cooperative owner is something more than a ten- 
ant of his apartment and something less than an owner. For 


3 Statement of considerations for the issuance of Amendment gg to the Rent 
and Eviction Regulations, June 30, 1955. 
4 Internal Revenue Code ’54, Section 216B. 
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instance, while an owner of real estate under mortgage foreclos- 
ure need not pay a receiver for its use and occupation,’ the owner 
of a cooperative apartment is subject to that liability. On the 
other hand, while a lessee of space may not dispossess a former 
lessee holding over after the expiration of his term’ because the 
relationship between these two lessees is not that of landlord and 
tenant, the purchaser of a cooperative apartment is held to have 
so many of the attributes of an owner as to warrant his maintain- 
ing summary proceeding against such a holdover.® 

Another example of the anomalous quality of the cooperative 
appears in will cases. Real estate, of course, passes directly from 
the testator to the beneficiary. Stock passes through the hands of 
the executor. Although the owner of a cooperative apartment 
may consider that ownership the same as the ownership of a home 
in the country, yet it is held that a devise of “‘all of the real estate 
owned by me”’ does not include the ownership of a cooperative 
apartment but that the cooperative passes under the will to the 
recipient of personal property.® 

Most apartment houses in New York City and many through- 
out the country are owned by stock corporations whose stock- 
holders not infrequently also occupy apartments under leases.1° 
A cooperative apartment therefore must be something more than 
an apartment house in which the stockholders of the title-hold- 
ing corporation are tenants. What is that “something more’’? 
That is the first question here posed. 

It is suggested that the “something more” is a group of rights 
added to the simple relationship of stockholder-tenant, rights 
which are similar to the sovereign rights an owner has in and 


5 Holmes v. Gravenhorst, 263 N.Y. 148. 

6 Prudence Co. v. 160 W. 73rd Street Corp., 260 N.Y. 265. 

7 Eells v. Morse, 208 N.Y. 103. But see amendment to C.P.A. §1414(9). 

8Smith v. Feigen, 273 App. Div. 277 affd 298 N.Y. 534; Curtis v. LeMay, 186 
Misc. 853. 

9 Matter of Miller, 205 Misc. 770; Matter of Bloomingdale, 142 N.Y. Supp. (2) 
786. 
10 Reconstruction Syndicate v. Sharpe, 186 Misc. 897; Sanchez v. Yolke, 164 
N.YS. (2) 567; Hennessey Place Corp. v. Weaver, 3 App. Div. (2) 739(5). 
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over his own home—to which must be added (or subtracted) the 
obligation to cooperate with other stockholders-tenants in the 
manner of use of the apartment and the expense of maintaining 
the building. 

These rights and obligations are the symptoms which go to 
make up the cooperative apartment syndrome. If any of these 
symptoms be missing then whatever else the relationship between 
the parties may be, whatever the method of holding title to real 
estate, it is not a cooperative apartment. 

Having determined what is a cooperative apartment, the ques- 
tions which follow are easier to answer—for example, the relation- 
ship between the stockholder and the cooperative corporation; 
the relationship between the owner of real estate offering a plan 
of cooperative ownership to the tenants and the tenants of the 
building." 

Cooperative apartments, of course, never arrive upon the scene 
full-grown. They are conceived of either by a group of individ- 
uals seeking to create a community of homes or by an owner “in 
search of profit” who gives “impulse” to a cooperative movement 
to purchase his building.!” 

It is the purpose of this note, if not to give a complete answer 
to the question posed, at least to record, by reference to statute 
and reported decisions, the symptoms which go to make up the 
cooperative apartment syndrome. Substantially all the decisions, 
it will be noted, are in the Courts of New York State, the reason 
being that until very recently there were substantially no coop- 
erative apartments outside of New York and those which did 
exist were so young and owned by friends who had not yet arrived 
at that point in their friendship which required litigation to 
determine their rights. In seeking the symptoms, the phrase 
“cooperative apartment” will be used as though it were a word 
of art, with legal meaning. Actually, of course, a cooperative 
apartment is but a metaphor, a label to cover the aggregate of 


11 Cf. Elman v. Brown, 286 App. Div. 247. 
12 Gilligan v. Tishman, 283 App. Div. 157, 160. 
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relationships'* of a corporation holding title to real estate to its 
stockholders and ** of the stockholders among themselves. 


“a” 
A COOPERATIVE APARTMENT IS AN AGGLOMERATION OF 
LEGAL CONCEPTS WHICH HAVE ARISEN OUT OF THE NEED TO 
SATISFY THE DESIRE FOR HOME OWNERSHIP—WITH SOME- 
THING LESS THAN OWNERSHIP—OF AN APARTMENT. 


If a layman were asked, “What is a cooperative apartment?,” 
he would say, “Why, it is a building owned by the tenants,” and 
there would be many quick to agree. Those familiar with the 
problem, however, instantly recognize the fallacy, for the build- 
ing is no more owned by the tenants than the oil wells are owned 
by the stockholders of the Standard Oil Company. Usually, title 
to land and building are owned by a stock corporation.* The 
corporate stockholders simply hold leases on their individual 
apartments.'* So, although laymen and even knowledgeable 
real estate brokers speak of “owning,” “buying” and “selling” 
cooperative apartments 


“It is the shares in the corporation that are sold and despite 
the vernacular usage to the contrary the apartment is not 
sold but leased under a so-called ‘proprietary’ lease.” 


HISTORY 


The “cooperative apartment” was born in New York City, of 
Finnish ancestry, over 75 years ago. By the middle of the igth 
century the capital gain on the original $24 investment in the 
island of Manhattan had grown to such a proportion that only 


13 Smith v. Feigen, 273 App. Div. 277, affd. 298 N.Y. 534; Matter of Wattley, 
280 App. Div. 762, affd. 304 N.Y. 819; People & McGoldrick v. Sterling, 283 App. 
Div. 88. 

14 Occasionally, title is held by a membership corporation formed under the 
Cooperative Corporation Law (cf. Northridge Coop. v. 32nd Avenue, 286 App. 
Div. 422). In states other than New York there are cooperative plans under which 
title is held by an individual trustee (cf. Woods v. Burg, 82 Fed. Supp. 242). Since 
the principle in all cases is the same and only the technique varies, we will here- 
after refer only to the stock corporation form of cooperative. 

15 People & McGoldrick v. Sterling, 283 App. Div. 88, 93. 
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the wealthiest residents of the City could satisfy the universal 
longing of every man to own his own home and only a financial 

tycoon could own one in the best parts of town. Apartment 

houses had begun to spring up. The desire of a man to owna 

home of his own did not abate, but apartment residents adapted 

their desire to the developing situation and ultimately conceived 

of owning, not an entire building but an apartment which had 

come to be the equivalent of home. 

The inherent difficulty of providing for true ownership of an 
apartment was obvious; for an apartment is but part of a build- 
ing which in turn is a part of the real estate. Real estate is owned 
vertically. Horizontal ownership is impossible. But lawyers then, 
as now, were ingenious and recognized that through the use of 
another legal fiction—the corporation—one could provide an 
apartment tenant with many of the elements if not the indicia of 
ownership of the apartment. The elements were (a) ownership 
of an interest in real estate; (b) the right to select and the obliga- 
tion to pay for the fixtures and decorations in the home; (c) per- 
manence of tenure, limited so far as possible only by the wishes 
of the home owner; (d) a voice in the management and operation 
of the land and building. 

Since the first cooperatives, another element of home owner- 
ship has become important—viz. the right to deduct for income 
tax purposes the amount of real estate taxes and mortgage inter- 
est paid by the home owner. 

All of the elements of home ownership of course are not avail- 
able. For instance, a cooperative owner cannot sell nor usually 
even rent his apartment whenever he likes, without the consent 
of his co-owners or their representative directors. In this respect 
he is in no different position from the owner of a home or cottage 
on club grounds who has given up some of his possessory rights 
to acquire the assurance of congenial neighbors. The cooperative 
owner, too, lacks the freedom of the home owner in deciding what 
services are to be had in the building, what loans are to be secured 
by mortgages, what expenses are to be undertaken. But he has a 
far larger voice in this connection than would the tenant of an 
apartment house. The greatest difference, of course, between 
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sal cooperative ownership of an apartment and full ownership of a 
cial home lies in the fact that the home owner’s security of possession 
ent depends exclusively upon himself and his own finances whereas 
na the security of the cooperative owner’s possession depends in 
ted part at least upon payment by others of the expenses of operation, 
ved including mortgage interest and amortization. In the case of a 
lad cooperative apartment owner, no matter what his means or occu- 
pation may be, if one cooperative owner defaults in paying his 
an share of maintenance, his co-owners must either underwrite his 
Id- default or lose their own investment. 
ed Those who first contemplated the creation of a cooperative 
en, apartment were aware of some of the problems which arose from 
of the anomaly of the legal fiction, but they did not seem to be aware 
an of the fact that they were conceiving, as it were, a new legal baby; 
of that by their method of solution of some of the problems they 
ip were creating a new legal fiction—the “cooperative apartment” — 
ga- for the word “cooperative” nowhere appears in their scheme of 
€r- things. 
1es One of the earliest, if not the first cooperative apartment in 
on this country was born in 1882 under the name “The Barrington 
Apartment Association,” a stock corporation formed for a life of 
er- only 50 years, with but one stated purpose, to wit: 
aaa “purchasing, acquiring and improving real estate for resi- 
ail dences, homesteads and apartment houses, to be leased and 
conducted by the corporation so formed and occupied by 
il- the stockholders thereof and others, and apportioning and 
lly distributing the same among the stockholders and mem- 
on bers of the company.” 
act 
ge The word “cooperative” does not seem to have been applied 
its to the device until after the turn of the century, when both its 
ve cooperative and club-like qualities were recognized. Thus in 1909, 
at a stock corporation was formed under the name “The Gramercy 
ed Park Club,” whose purpose was declared to be 
3a “primarily to buy, equip, furnish, improve, operate, de- 
an mise, occupy and otherwise use and exploit on a cooper- 


ative basis the plot of land, with the buildings thereon, 














210 THE RECORD 





known as ‘GRAMERCY PARK CLUBHOUSE’ (here follows a 
metes and bounds description of 36 Gramercy Park prop- 
erty) and eventually to make sale thereof and secondarily, 
to buy, sell, improve, hire, demise, exchange and other- 
wise deal and trade in real property situate in the State of 
New York and elsewhere.” 


From Gramercy Park the cooperative idea spread North and 
East in New York City to Queens and Brooklyn and ultimately 
to other states of the Union. It developed slowly, however, for 
the desire of each man to have his own home was counter-bal- 
anced by the well-known eagerness of residents to avoid too close 
contact with their neighbors. 

The first real spurt to cooperative apartments came with the 
housing shortage following the First World War. It grew and 
then substantially collapsed with the stock market crash of 1929. 
It revived again in the housing shortage which followed the Sec- 
ond World War. It is during this period of growth, collapse and 
reincarnation that we find most of the judicial and statutory ref- 
erences to those elements of a cooperative apartment which we 
have described as its symptoms. 


“mye 


A COOPERATIVE APARTMENT MAY BE RECOGNIZED BY ITS 
ELEMENTS OR SYMPTOMS. 


It has been said that a cooperative apartment is the child of a 
marriage of a long-term lease with a stock certificate. Not all 
children are the result of a marriage and not all marriages result 
in children. So the mere association of stock ownership with a 
tenancy does not always result in a legitimate, mature coopera- 
tive apartment. There may be a legitimate cooperative plan 
which dies before maturity. There may be a plan which gives 
the appearance of a cooperative apartment but is in fact only a 
bastard legal fiction.'® 


16 See Van Vort v. 17 East 84th St. Corp., 4 App. Div. (2) 483. 
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It is the purpose of this note to facilitate the determination of 
legitimacy and maturity, to discern what, by another metaphor, 
has been described as the cooperative apartment syndrome. ‘These 
symptoms—8 in number—are in fact but the re-statement in legal 
terms of the elements of home ownership mentioned above, 
which analogize but do not quite equate the ownership of an 
apartment to the ownership of a home. 


SympToM #1. The plan of ownership must provide for the use of all 
apartments in the building for dwelling purposes by the stock- 
holders of the owning corporation. 


There are varying methods of holding title to real estate and 
there are various uses to which a building may be put: some are 
purely business; some purely residential; some mixed. It is pos- 
sible for a building to be owned cooperatively and not used for 
residential purposes at all.17 Such a building obviously is not a 
“cooperative apartment,” but something else, for inherent in 
the phrase “cooperative apartment” is ““The residential nature 
of the enterprise” which was “organized as a vehicle for the estab- 
lishment of a community of homes.” 18 

It is not only the residential use of the building which is 
important to the definition of a cooperative apartment, but its 
residential use by the stockholders of the title-holding corpora- 
tion. For example, a reported case’ arose under the 1920 New 
York State Rent Laws, which like the current Rent Regulation 
(§55 (3)) authorized the owner of a cooperative apartment to 
evict the statutory tenant when seeking possession for his own 
personal use. That 1920 Rent Law (Chap. 942, Laws of 1920) 
authorized eviction where the building had been sold to a 


+“ 


corporation formed under a cooperative ownership plan 
whereby the entire capital stock is held by the stockholders 
in proportion to the number of rooms occupied or to be 
occupied by them in said building and all of the apart- 


17 Smith vy. Feigen, 273 App. Div. 277, affd. 298 N.Y. 534. 
18 Penthouse Properties Inc. v. 1158 Fifth Ave., Inc., 256 App. Div. 685. 
19 Ravitz v. Simetz, 115 Misc. 406. 
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ments therein have been leased to stockholders of such 
corporation for their own personal, exclusive and perma- 
nent occupancy. .. .” 


The building in the cited case, containing 29 apartments, had 
been rented for residential purposes. ‘The owner, seeking to avoid 
the unhappy results of the Rent Control Law, promulgated a 
so-called cooperative plan for the apartment house, offering the 
tenants the “opportunity” to buy their apartments. Only five 
tenants bought. The stock allocated to the balance of the apart- 
ments was sold or assigned to individuals who lived elsewhere or 
to real estate corporations. One of these outsiders instituted a 
dispossess proceeding against a statutory tenant, claiming to be 
the cooperative owner of his apartment, entitled under the Rent 
Law to evict. In dismissing the proceeding and finding the plan 
there simply a subterfuge, the Court said: 


“It is clear that these stockholders who own more than one 
apartment cannot occupy more than one apartment at a 
time for their own ‘personal’ use; and it is equally clear 
that the corporation of Lapidus, Cohen & Kaplan Co., 
which owns three apartments cannot occupy them all at 
once for ‘personal’ use and for dwelling purposes. 


“Persons and an outside corporation owning more than 
one apartment clearly do not want them for their own use 
but for speculation, which is what the statute seeks to 
avoid.” 


The National Housing Act” defines cooperative housing for 
which FHA insurance is available as 


“a nonprofit cooperative ownership housing corporation 
or nonprofit cooperative housing trust, the permanent 
occupancy of the dwellings of which is restricted to mem- 
bers of such corporation or to beneficiaries of such trust.” 


20 Title 12, U.S. Code, §1715e(a)(1). 
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The taxing authorities likewise refer to this element,?! by 
defining a cooperative housing corporation as one 


“each of the stockholders of which is entitled, solely by rea- 
son of his ownership of stock in the corporation, to occupy 
for dwelling purposes a house or an apartment in a build- 
ing owned or leased by such corporation.” 


In the light of this judicial and statutory insistence upon the 
personal occupancy of apartments for dwelling purposes by stock- 
holders, it seems clear that this is the first symptom of a cooper- 
ative apartment. 


SyMPTOM #2. The expense of operating and maintaining common 
portions of the property (as well as paying taxes and mortgage 
charges) must be shared by all cooperative owners in an equitable 
fashion. 

No citation of authority is needed, no reported decision in fact 
has been found, to the proposition that an essential element of 
a cooperative apartment is an equitable sharing of the cost of 
operating land and building—that is, the common portions of 
the property—by the owners. If the cost of sharing were not borne 
equitably obviously there would be nothing cooperative about 
the venture. 

The technic for providing for such sharing of expenses varies 
from plan to plan, and depends in turn upon the methods of allo- 
cating stock. Under some early plans, where stock was allocated 
strictly according to the number of rooms in the apartments”? 
the share of annual expenses which each owner was required to 
pay was stated in the proprietary lease, in terms, usually, of a 
percentage of the entire cost. Under the more modern method, 
stock is allocated among apartments, not by room count but 
according to the relative value of each apartment. Each share of 
stock is then charged its pro rata of the total annual expense and 
each cooperative owner pays that proportion of the entire ex- 


21 New York State Tax Law, §360; U.S. Revenue Code, ’54, §216(b). 
22 Compare New York State 1920 Rent Laws, supra page 211. 


214 THE RECORD 


pense which his share holdings bear to the total issued stock. 

This modern technic for determining each cooperative own- 
er’s share of expenses has the double advantage of making simple 
the allocation of expenses and assuring each owner also that at 
the termination of the cooperative plan and liquidation of the 
corporation, he will receive his fair share of the equity. There is 
a third advantage to the modern method of allocating stock, 
which, however, bears only indirectly on the validity of the coop- 
erative plan. It permits the offering of stock initially at a uniform 
price per share so that all original purchasers under the plan not 
only are assured of a permanent equitable sharing in expenses 
and assets, but also an equitable sharing in the original cost. 

It is interesting that the Courts do not seem to consider as an 
essential element of a valid cooperative plan that each of the 
owners shall share equitably in the proceeds of liquidation of 
the corporate assets. In at least one case, which arose under the 
New York State 1920 Rent Laws,”* the Court held that essential 
to every valid cooperative plan is an equitable sharing of expenses 
but not an equitable allocation of stock. It seems to the writer 
of this note that the failure of the Court to recognize the impor- 
tance of the latter item lies mainly in the fact that neither the 
Court nor the promulgators of a cooperative plan ever seem to 
consider the possibility that a plan will some day terminate, that 
ultimately there must be a liquidation of corporate assets. 

Most proprietary leases under plans which originated prior to 
the 1929 depression, ran for 99 years. Few tenants under 99-year 
leases worry about rights which may exist at the end of that term. 
Today, the 15-year lease is more common (with provisions for 
renewal). The end of the lease term is now in sight. The sharing 
of ultimate proceeds should be a matter of concern to those enter- 
ing into a cooperative venture, and it is suggested that in the 
future an equitable sharing of assets will be deemed as important 
as an equitable sharing of expenses. 


23 4 East 72nd St. Corp. v. Lowman, 272 N.Y. 451. 
24 Mont Cenis Apartments, Inc. v. Alexander, 120 Misc. 542. 
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SymMpToM #3. Control of the management, operation and mainten- 
ance of the building must lie with those who occupy apartments. 


The most striking symptom of the cooperative apartment is 
found in the matter of control of the operation and management 
of the property. 

Since the cooperative apartment is built upon the framework 
of a corporation, actual management and operation of the prop- 
erty is naturally handled by a Board of Directors elected by the 
stockholders.2® The authority of the Board of Directors is bounded 
and described not alone, as in the usual corporation, by the char- 
ter and by-laws, but by the proprietary lease as well; for it is in 
the proprietary lease that the terms of cooperation are set forth.”® 
The Board of Directors determines how the building is to be 
maintained, how large the building staff shall be, whether there 
is to be a doorman, a rug in the lobby, washing machines in the 
basement, a master television antenna. The Board of Directors 
could, within certain prescribed limits,”” determine the amount 
of mortgage to be placed on the property, and its terms. Usually 
the Board of Directors, as representative of the stockholders, 
grants or withholds approval to the sale or sub-letting of apart- 
ments.?8 Its determination is final as to the total expenses to be 
incurred, and consequently the rent to be paid by each owner.”® 
Sometimes, although not always, it has the power to end the cor- 
porate plan, terminate leases and sell the property.*° 

Obviously, then, the difference between corporate and coop- 
erative ownership lies in who controls (or elects) directors. If this 
point is kept in mind one can always tell when an inchoate plan 
for cooperative ownership has moved from the potential into 
the actual, has grown from adolescence to maturity. Most promo- 
ters of cooperative plans in new buildings recognize the signif- 
icant importance of this element; provide in their offering that 


25 Forest Park Corporation v. Hellman, 2 Misc. (2) 183. 

26 Tompkins v. Hale, 172 Misc. 1071, affd. 259 App. Div. 860, 284 N.Y. 275. 
27 See Stock Corporation Law §16. 

28 See Symptom #4 infra. 

29 4 East 72nd Street Corp. v. Lowman, 272 N.Y. 451. 

30 Tompkins v. Hale, 172 Misc. 1071, affd. 259 App. Div. 860, 284 N.Y. 275. 
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the plan will be “declared effective” when 60% (sometimes as 
much as 80%) of the apartments have been sold. Plans for coop- 
erative ownership of occupied buildings (that is, plans advanced 
by the owner of a rental unit to sell the building to the tenants 
or others) less often provide for control by the tenants as a con- 
dition of effectiveness. These latter types of plans are usually 
promulgated by owners of apartment houses in areas subject to 
rent control, for the rent control laws, while placing a ceiling on 
rents, impose no limits on the price which the owner may demand 
from a purchaser of the property, or of stock in the corporation 
holding title to the property. These same rent laws also, while 
prohibiting the owner of an apartment house from evicting his 
tenants, permit the owner of a cooperative apartment to evict 
the occupant. 

Since the rent control laws contain no definition of a coop- 
erative apartment and since, as has been noted, “there is no pre- 
cise definition of what constitutes a cooperative apartment,” *! 
it has not been difficult for the unscrupulous real estate operator 
to offer to the tenants of his building what on its face appears to 
be a cooperative plan, but what is in fact only a plan for the sale 
of stock at exorbitant prices. The corporate veil, then, is offered 
as a substitute for an iron curtain. 

At least one Court has noted * that “the most obsessing fear 
of a tenant confronted with a cooperative proposal and the most 
paralyzing weapon in the arsenal of the promoter’’ is that if he, 
the statutory tenant, does not subscribe to the plan, some other 
person in need of housing at whatever price will buy and immedi- 
ately apply for his eviction. 

In 1953—ten years after the advent of current rent control—the 
Courts for the first time noted the importance of tenant control 
as an element of a true cooperative apartment. That note is made 
in a case in which the New York State Rent Commissioner sought 
a determination as to the effect, under the New York State Rent 
Laws and Regulations, of a so-called cooperative plan proposed 


31 Page 204, note 3, supra. 
82 Gilligan v. Tishman, 283 App. Div. 157, 162, affd. 306 N.Y. 974. 
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by a real estate operator, under which only 60% of the apart- 
ments were offered for sale to tenants in the building and the 
balance were to be retained by the operator for speculative pur- 
poses.*® The Rent Regulation under which that case arose pro- 
vided for eviction of a statutory tenant at the behest of the 
proprietary lessee of his apartment and stockholder in a “coop- 
erative corporation or association.” ** ‘The Court there said: 


“A serious question may be raised, although it was not, as 
to the applicability of the regulation to the corporation in 
the particular Sterling plan. It is questionable indeed 
whether a corporation is embarked on a cooperative plan, 
within the meaning of the regulation, at least, when thir- 
teen out of thirty-two apartments are to be reserved for 
private manipulative speculation before they will come to 
rest as cooperative units. We submit that it is not. It is 
then but a part co-operative. ... A plan which will be 
co-operative for strangers to the premises hardly matches 
the stress placed upon the provisions as to who are ‘ten- 
ants in occupancy.’” 


The logic of the opinion is unassailable. It is surprising, there- 
fore that the Court was so hesitant in its approach, so careful to 
limit its expression to “the meaning of the regulation” instead 
of to the meaning of the words “cooperative apartment.” The 
reticence of the Court in determining what is a cooperative 
apartment is evidenced by the fact that two years later that same 
Court said: 


“Even at this date, the rights and obligations of landlord 
and tenant under cooperative plans have not become... 
evident.” 55 


Despite the absence of any definitive judicial determination 
of this question, it is confidently asserted that no plan for the 


33 McGoldrick v. Sterling, 283 App. Div. 88. 
34 §55(3), Rent and Eviction Regulations issued by the New York State Tem- 
porary Housing Rent Commission. 
35 Elman v. Brown, Harris, Stevens, Inc., 286 App. Div. 247, 249. 
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cooperative ownership of a building is fully operative unless 
control of corporate affairs lies completely and exclusively in 
the hands of those stockholders who reside in the building or 
the directors who represent them. No plan for cooperative owner- 
ship becomes effective until control of the corporation has passed 
into the hands of the residents, and any plan, whatever its descrip- 
tion, which does not call for and assure such control is not coop- 
erative, whatever else it may be.*¢ 


Symptom #4. The determination of who shall become an owner or 
occupant of an apartment must be within the control of those 
who own and occupy the other apartments. 


One of the significant differences between “ownership” of an 
apartment and ownership of a house is that in the latter case the 
owner controls not only his expenses but his destiny. If he fails 
to pay mortgage interest or taxes he risks foreclosure and loss of 
his home, but only he suffers, and whether or not he pays is 
within his own control and dependent on his bank account alone. 
His title and possession, then, in no way depend upon the sol- 
vency or the honesty of his neighbor. Under cooperative plans 
the cost of operating property is equitably charged to all owners. 
If one owner is unable or unwilling to pay his share of these 
expenses, his co-owners must either do so or risk the loss of their 
homes. Each cooperative owner, therefore, is deeply concerned 
with the solvency and character of his neighbor. 

There is another difference between home and apartment 
ownership. The home owner can hide from his neighbors behind 
a wall or a hedge constructed on his property. He need have no 
personal contact with them. If he wants a butler or a footman he 
may hire one, regardless of his neighbor’s wishes. He may have 
fifteen servants while his neighbor’s wife does all the cooking, 
washing and ironing. The cooperative owner, however, has no 
place to build a hedge. He must meet his neighbor in the halls and 
elevators. He must not only meet but must converse with him at 
stockholders’ meetings. Furthermore, whether or not there is a 


86 Ohrbach v. Kirkeby, 2 App. Div. (2) 875, and 3 App. Div. (2) 269. 
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doorman; whether the elevators are self-service or operated by 
elevator-men; whether there are laundry machines and dryers in 
the basement—depend not on the desires of one co-owner but 
upon the wishes of the majority of all owners. For these reasons, 
then, it is to the obvious interest of a cooperative owner that he 
should live among persons whose tastes, wishes, standards of com- 
fort and living and financial ability to sustain these standards, 
are substantially the same as his. 

An important element, then, of a cooperative apartment is the 
right to determine who shall live in the building and who shall 
share the responsibility for the expense of its operation. 

That right is usually created and protected by provisions 
(a) in the by-laws (endorsed upon the stock certificates) that stock 
may not be assigned except in conjunction with an assignment 
of the proprietary lease, and (b) in the lease, that it may not be 
assigned or the apartment sublet without the consent of a stated 
percentage (sometimes 50%, sometimes as much as 85%) of 
stockholders or directors. Some cooperative plans provide for 
alternate consents—viz., stockholders or directors; some have 
limited permission to assign—as to spouses or children. But all 
cooperative plans in one way or another assure all cooperative 
owners that they shall have the right to approve of substantially 
all transfers of apartment ownership and the occupancy of all 
apartments. 

It is interesting to note that one of the earliest cooperative 
apartment cases to reach the Courts concerned the power of a 
corporation, through its Board of Directors, to refuse consent to 
the subletting of an apartment by one of the owners.** The ac- 
tion was by a cooperative corporation to enjoin a subletting. The 
defendant argued that the injunction should be denied and the 
corporation relegated to an action for damages for breach of con- 
tract. In granting the injunction, the Court said: 


“The plaintiff having been, as already shown, organized 
for occupation by the original projectors and stockholders, 


87 Barrington Apartment Ass’n v. Watson, 38 Hun. 545. 
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the propriety of enforcing rules by which the objects of 
the organization should be carried out is manifest, and 
for that purpose the covenant against subletting was 
restrictive; and to allow a violation of it and remit the 
plaintiff to damages would be in effect an invasion and 
demolition of the design of construction.” 


Many years later, when during the 1930’s the burden of a 
cooperative lease had become unbearable and relief could be had 
only by assignment of stock and lease to one prepared and able 
to assume the burden, a cooperative owner sought judicial dec- 
laration that the prohibition against assignment of stock was 
void as an unlawful restraint on the power of alienation.** The 
effort failed, the Court saying: 





“the residential nature of the enterprise, the privilege of 
selecting neighbors and the needs of the community are 
not to be ignored. The tenant stockholders in a coopera- 


tive apartment building are concerned in the purchase of " 
a home. Necessarily, therefore, the permanency of the 6 
individual occupants as tenant owners is an essential ele- - 
ment in the general plan and their financial responsibil- ni 
ity an inducement to the corporation in accepting them as a 
stockholders. Under the ‘Plan of Organization’ each stock- “ 
holder is entitled to vote upon the choice of neighbors 2 
and their financial responsibility. The latter considera- . 
tion becomes important when it is remembered that the h: 
failure of any tenant to pay his proportion of operating : 
expenses increases the liability of other tenant stock- : 
holders. . . . | 
“Although it is true that the corporation which holds title P 
to the real estate is not organized in co-operative form, ef 
it is manifest from the conceded facts that it was organized oO 
as a vehicle for the establishment of a community of homes tl 
rather than for the purpose of pecuniary profit to the pe 


38 Penthouse Properties Inc. v. 1158 Fifth Ave. Inc., 256 App. Div. 685. 
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stockholders. The primary interest of every stockholder 
was in the long-term proprietary lease, alienation of which 
the corporation had the power to restrain (see authorities 
above cited). The stock was incidental to that purpose and 
afforded the practical means of combining an ownership 
interest with a method for sharing proportionately the 
assessments for maintenance and taxes (Mont Cenis 
Apartments, Inc. v. Alexander, 120 Misc. 542, per 
Lehman, J.).... 


“We conclude, therefore, that the special nature of the 
ownership of co-operative apartment houses by tenant 
owners requires that they be not included in the general 
rule against restraint on the sale of stock in corporations 
organized for profit. (68 Beacon Street, Inc. v. Sohier, 289 
Mass. 354; 194 N.E. 393.)” 


The right to select one’s co-owners, then, is an important right, 
the existence of which is a necessary symptom of a cooperative 
apartment. Since that right is in form exercised by corporate 
directors, or by corporate owners in their capacity of stockhold- 
ers, the importance of what we have described as symptom + is 
again emphasized. A stockholder who does not and has no inten- 
tion to live in the building is but a real estate speculator con- 
cerned with disposing of his stock at a profit. He has no interest 
in the financial future or social graces of prospective purchasers. 
To allow him as a stockholder, or through directors elected by 
his votes, the right to control or even influence the determination 
of who shall be an owner of an apartment, is to belie the phrase 
“cooperative” and violate “the design of construction.” %® 
Accordingly, there is, by this symptom, another test of when a 
proposal plan for cooperative ownership has in fact become 
effective: i.e., when sufficient apartments have been sold and 
occupied to give control of the corporation into the hands of 
those who reside in the building and own an interest therein— 
persons among whom cooperation is reciprocally beneficial. 


39 Ohrbach v. Kirkeby, 2 App. Div. (2) 875 and 3 App. Div. (2) 269. 
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Symptom #5. The operation of the property must be on a non-profit 
basis. 


Just as profits are the recognized and justifiable ends sought 
to be accomplished by the owners of buildings whose apartments 
are rented, so the elimination or absence of profits is stated to be 
one of the motives for the creation of cooperative apartments. 

Profits in real estate are earned, as they are in the stock market, 
in the form of annual income and capital gains. ‘The elimination 
of income profits in cooperative apartments is effected by the 
determination of the Board of Directors to fix the annual rents 
at substantially the equivalent of annual expenses. Profits from 
“capital gains” resulting from the sale of stock are ordinarily 
not eliminated. Occasionally, cooperative plans exist which 
require the owner desiring to dispose of his apartment to sell his 
stock back to the corporation at its original cost price, but such 
provisions are usually found only in veterans housing projects 
or governmentally supported cooperatives. And the presence of 
such provisions is in no way determinative of the validity of a 
cooperative apartment, for just as the owner of a home may be 
free to sell his home at a profit when he wishes, so the owner of 
a cooperative apartment should be free to do so. Nor is it objec- 
tionable for the promoter of a cooperative plan to make a profit 
on the sale of his property. The objections arise only when some 
of the apartments are held exclusively for sale by one whose 
object is not cooperation but speculation. The ownership then 
is divided. The property is not then a cooperative apartment. It 
is at best partially cooperative. At what point a building ceases 
to be cooperatively owned—or conversely, at what time it achieves 
cooperative stature is inevitably the question and one which 
remains to be definitively answered. In the language of Mr. 
Justice Holmes. 


“It may be said that the difference is only one of degree: 
most differences are when nicely analyzed.” * 


40 Smith v. Feigen and Ravitz v. Simetz, supra. 
41 Rideout v. Knox, 148 Mass. 368, 372. 
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It has been said that when 40% of the apartments are owned 
for speculative purposes by one having no desire or intention to 
occupy them for dwelling purposes, the building clearly is not 
cooperatively owned.*? How much less than 40% speculative 
ownership will affect the validity of the cooperative has not been 
determined by the Courts. It is suggested, however, that the 
dividing line should be fixed at 20%, not because there is any 
magic to the figure 20 but because 80% cooperative ownership 
has been used in so many statutes and regulations as a measure 
of applicability that it has come to acquire significance. Under 
the Tax Law, 80% of the gross income of the corporation must 
come from tenant-stockholders.** Under the New York State 
Rent Regulations, 80% owner occupancy is the condition that 
would warrant immediate eviction of a statutory tenant.** Under 
the provision of the New York Civil Practice Act* (repealed 
when the Rent Regulations were adopted)** 80% owner-occu- 
pancy was a condition to the institution of summary dispossess 
proceedings. 

Using 80%, then, as the magic figure, one may easily deter- 
mine whether there is a true plan for cooperative owner- 
ship of a building and when that plan has matured into legal 
effectiveness. 


SympToM #6. A substantial majority of the tenant owners (varying 
according to plan from 66 to 85%) shall determine (a) when and 
if leases shall terminate and the property shall be sold, altered, 
demolished or continued as is; (b) whether mortgages shall be 
procured, increased, reduced or satisfied; (c) whether changes 
shall be made in the terms of proprietary leases; (d) provisions 
of the By-laws and any amendments thereto. 


The symptom here described may be considered but an 


enlargement of or complement to symptoms numbered g and 4 
above. We have said that a building can be truly cooperatively 


42 McGoldrick v. Sterling, supra. 

43 Internal Revenue Code, §216(b) (1) (D). 

44 New York State Rent and Eviction Regulations, §55(3). 
45 N.Y.C.P.A. §1410(9), Ch.338 L.1948. 

46 Ch.444, L.1951. 
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owned only if management, operation and control of the prop- 
erty is exercised by stockholders residing in the building. We 
have said that the stockholders, too, must have a determining 
voice in who shall live in the building. 

But there are other problems which arise in the case of home 
ownership and the ownership of cooperative apartments. Build- 
ings depreciate, areas change, people move or die, financing 
opportunities vary. A well planned cooperative provides a means 
for meeting changing circumstances, for determining when a 
building planned for dwelling purposes were better converted 
to business use, when leases shall end or be renewed, when exist- 
ing mortgages shall be paid off or new ones procured. The deter- 
mining voice in these matters, as in all other matters, must lie 
in the mouths of the stockholders who live in the building. Some 
cooperative plans require that the determination of the factors 
here mentioned shall be met only by a vote of the stockholders, 
some by the directors. Some require 85% of the stockholders or 
directors to agree; some 66%.*? It should not need to be repeated 
that if there are stockholders who do not live in the building, 
whose stock holdings were acquired for speculative purposes, 
their voice in these matters should not be heard, for the interest 
of the speculator is in conflict with the interest of the home 
owner. As in the other symptoms above mentioned, there is as 
yet no authoritative determination as to the percentage of stock- 
holder-occupant control necessary to the validity of a true coop- 
erative. It is suggested that 80% is as true a measure here as in 
all other cases. 


Symptom #7. The price paid for the stock must bear a reasonable 
relationship to the value of the corporate equity in the realestate. 
The purchaser of a home, while primarily concerned with 
finding the type of house suitable to his needs both as to size 
and location, is also not just incidentally concerned with making 
an investment in real estate. He is buying a piece of property 
which he hopes he may dispose of for a fair price when it has 


47 Cf. Tompkins v. Hale, supra, page 203. 
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served its purpose. The purchaser of a cooperative apartment has 
the same interest. Primarily he is purchasing an apartment of the 
size and location suitable to his desires. But he, too, is making 
an investment and wants reasonable assurance that when the 
home has served its purpose he may dispose of it at a fair price. 

The purchaser of a home acquires a deed indicating title to 
the property. The “purchaser” of an apartment acquires only 
stock in a corporation holding title to the property and a lease 
of the apartment. The purchaser of a house paying part cash and 
part mortgage, recognizes that the amount of the mortgage must 
be added to the cash to represent the total price of his house. 
Strangely, the purchasers of cooperative apartments too often 
forget that the title to the property is not held free and clear by 
their corporation, that the property is subject to a mortgage and 
that the price paid for the stock represents not the full price paid 
for their apartment but only that portion representing the equity 
in the property over the existing mortgages. The ignorance of 
purchasers of cooperative apartments of this important fact has 
made possible many fraudulent schemes for the sale of coopera- 
tive apartmenis and has induced many persons to buy coopera- 
tive apartments who, were they aware of the full price they were 
paying, would not have bought. It is not only the purchasers of 
cooperative apartments who are sometimes ignorant of the rela- 
tionship between the price paid for their stock and the total 
value of their apartment. The New York State Rent Commis- 
sioner and even the Courts on occasion have disregarded this fac- 
tor, although it is one deemed material by the taxing authorities 
and held to be material in at least one important case. The Inter- 
nal Revenue Code, in defining a tenant-stockholder of a coop- 
erative apartment corporation*® states that he must be an indi- 
vidual 


“whose stock is fully paid up in an amount .. . bearing a 
reasonable relationship to the portion of the value of the 
corporation’s equity in the . . . apartment building and 


48 International Revenue Code 1954, §216b(2). 
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the land on which situated, which is attributable to the 
... apartment which said individual is entitled to occupy.” 


Making due allowance for the usual inartistic language of the 
tax laws, the words used can only mean that to qualify as a coop- 
erative apartment under the Tax Law, the sale price of the stock 
must bear a proper relationship to the value of the corporation's 
equity. Thus, if a corporation holding a piece of property worth 
a million dollars, subject to mortgages of a million dollars, shall 
sell its stock for more than a nominal price, the purchaser of 
stock will not qualify under the Tax Law. 

Early in the life of the New York State Rent Laws, the tenants 
of an apartment house at 1185 Park Avenue were threatened 
with eviction unless they purchased stock under a so-called coop- 
erative plan at prices fixed by the landlord. They instituted an 
action for declaratory judgment as to whether the so-called coop- 
erative plan was valid under the Rent Laws. Among the factors 
mentioned as indicating the invalidity of the plan was the dis- 
parity between the price at which the property was being offered 
and its assessed value. The Court held that the relationship 
between the price of stock and the value of the property was 
“particularly relevant.” *® 

The importance to the cooperative owner of a sensible rela- 
tionship between the price paid for his stock and the value of 
the land was recognized in an action brought by a group of coop- 
erative owners against the promoter of a cooperative plan, for 
misrepresentation as to the amount of land owned by the cor- 
poration.®® The defendant, promoter in that case, argued that 
the purchaser of a cooperative apartment could not sue for mis- 
representation as to the amount of land owned by the corpora- 
tion since 


“the only purpose of owning the stock was the acquiring 
of the right to occupy a certain particular apartment for 
20 years at the cost of maintenance thereof plus the right 


49 Judson v. Frankel, 279 App. Div. 372. 
50 Abel v. Paterno, 245 App. Div. 285, 289-90. 
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to renewals for such periods of 21 years as the majority of 
the tenants might decide.” 


In holding such argument false and granting judgment to the 

cooperative owners for the damages suffered, the Court said: 

“It may be true that in a cooperative apartment enterprise 
the primary object is occupancy of an apartment, but the 
purchaser also becomes the owner of stock in a real estate 
holding corporation, the value of which depends in great 
part on the value of the real estate held.” 


The valuation of real estate is always difficult and subject to 
wide differences of opinion. Also real estate values are affected 
in different ways than are the values of personal properties; 
for even in periods of inflation certain locations may deterio- 
rate in value. But the difficulty of appraising real estate cannot 
affect the importance of relating value to the price paid for 
stock. In times without housing shortage, in times where bar- 
gaining between landlords and tenants is possible, the bargain- 
ing power alone gives reasonable assurance of a fair relationship 
between the price paid for the stock of a cooperative apartment 
and the value of the corporation’s equity. In times of rent control, 
however, when there is no bargaining between landlord and ten- 
ant, when the owner of real estate can command any price from 
a house-hungry tenant, the importance of this symptom is recog- 
nized. The Rent Control Laws provide a ceiling on the rental of 
an apartment but none upon the purchase price of a cooperative 
apartment. The Rent Control Laws, however, while permitting 
the eviction of a statutory tenant of a cooperative apartment by 
its owner, do not permit his eviction by anyone else. Accordingly, 
under rent control the question as to whether what appears to 
be a cooperative apartment is in fact a cooperative apartment 
becomes material, and the existence or absence of all the symp- 
toms here mentioned are therefore important. The relationship, 
then, between the value of the stock (i.e., the corporation’s equity) 
and the price paid for it, is as material as are the other elements 
here mentioned. 
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Symptom #8. The plan must fulfill the requirements of Federal and 
State Tax Laws so as to grant to tenant-stockholders the income 
tax deductions available to cooperative apartment owners. 


One of the elements of home ownership now available also to 
the cooperative apartment owner is the right to deduct for in- 
come tax purposes the taxes and mortgage interest paid on his 
home. The home owner, of course, pays his taxes and interest 
directly. The cooperative apartment owner, of course, pays no 
interest or taxes. He pays rent (or maintenance) to the corpora- 
tion, but is allowed as a deduction that proportion of his rent 
which represents his proportion of the total interest and taxes 
paid by the corporation. The right to a tax deduction is impor- 
tant to all cooperative apartment owners—more important, of 
course, to those in the higher tax bracket. 

Yet, because this element of home ownership was not one of 
those contemplated by the original formulators of the first coop- 
erative apartments, there are some today who argue that the 
availability of tax deductions is not a necessary element or symp- 
tom of the true cooperative apartment, pointing to numerous 
instances in which the Tax Laws do not consist with other laws 
in their treatment of the same set of facts. 

The flaw in the crystal of that argument becomes apparent 
when one studies the development of the Tax Laws in context 
adjacent to the growth of the cooperative apartment movement. 
Such a study has the additional value of disclosing the gradual 
approach to (although by no means arrival at) that “precise 
definition of what constitutes a cooperative apartment” which 
the New York State Rent Administrator noted in July 1955 was 
still lacking.®* 

When cooperative apartments were formed in the late nine- 
teenth and early twentieth centuries, there were no income tax 
laws and accordingly no tax deductions. Although income tax 
laws came into being in 1913, the tax rates—both State and Fed- 


51 Page 204 supra. 





WHAT IS A COOPERATIVE APARTMENT 229 


eral—were so low that the availability of tax deductions was not 
considered as a matter of great moment. It was not until tax rates 
reached into two figures that the availability of a tax deduction 
became a significant factor in every business transaction, includ 
ing the purchase and lease of homes. By 1931, then, the right of 
a home owner to use his real estate taxes and mortgage interest 
as a deduction in determining his income taxes became an impor- 
tant consideration in resolving the question of whether to buy or 
rent. Accordingly, those concerned with cooperative apartments 
(either as owners or sellers) sought to add the indicia of that ele- 
ment of ownership to the stockholder-tenant relationship in the 
cooperative apartment. Their first success was achieved when 
the New York State Legislature enacted, and Governor Franklin 
D. Roosevelt approved, a bill? adding to the then allowable 
deductions for New York State Income Tax purposes: 


“In the case of any taxpayer who is the owner of shares of 
stock in a corporation organized and existing exclusively 
for the purpose of owning and operating a cooperative 
multiple dwelling, no part of the net earnings of which 
inures or is calculated or intended to inure to the benefit 
of any stockholder or individual and all of the expenses of 
which are paid annually by the stockholders in propor- 
tion to their ownership, a deduction shall be allowed to 
such taxpayer as to the share of his payment of all taxes, 
other than franchise taxes, by such corporation during 
the taxable year and all interest paid or accrued by such 
corporation during the taxable year on its indebtedness.” 


The language of the amendment indicates a growing (though 
by no means mature) knowledge of what elements go to make up 
a true cooperative apartment. The earlier statutory require- 
ment ®® for allocation of stock according to room count is absent, 


52 Ch. 412 L. 1931. 
53 1920 Rent Laws, page 211 supra. 
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but there are added the requirements (a) that the building be 
used “exclusively for . . . multiple dwelling” and (b) that no 
individual shall profit from its operation. 

While New York State thus added part of another ownership 
element to the cooperative apartment device, the whole element 
was not added until in 1942 a like deduction was granted for 
Federal income tax purposes.** The language of the Federal stat- 
ute is far more elaborate and precise than that of the original 
New York State statute, even though there are also the inevitable 
Congressional ambiguities and loopholes. The definition of a 
cooperative apartment adopted by the Congress in 1942 has not 
since been materially changed ® and has been adopted verbatim 
by New York in substitution for the 1931 description.*® 

The Federal tax definition of a cooperative apartment includes 
each of the first seven elements here described as symptoms of 
the cooperative apartment syndrome though, in one case at least, 
with such indirection as to invite argument, disagreement and 
misunderstanding—an invitation which is made even more tempt- 
ing by the Regulation, subsequently issued, “interpreting” the 
law.*? 

It will be noted that under the Federal Tax Law’** one of the 
requirements is that 


“Each of the stockholders is entitled, solely by reason of 
his ownership of stock in the corporation, to occupy for 
dwelling purposes a house, or an apartment in a building, 
owned or leased by such corporation.” (emphasis ours) 


Within this quoted language one seems to find a requirement 
that the premises be used for dwelling purposes and that each 
stockholder occupy an apartment.*® 


54 Internal Revenue Code 1942, §128. 

55 Internal Rvenue Code 1954, §216. 

56 N.Y. Tax Law §360(12). 

57 Regulation 118-39.23-z. 

58 1942 Code, §232, 1954 Code, §216. 

59 Since by the same statute only 80% of the corporate income need come from 
“maintenance” a building may be cooperatively owned and yet occupied in part 
by non-owners for non-dwelling purposes. 
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By regulation, the Treasury Department has “interpreted” the 
section to mean 
“the stockholder is not required to occupy the apartment. 
The right as against the corporation to occupy the apart- 
ment is sufficient.” 


Concededly, the Regulation was drawn to clarify the question 
of whether a corporation lost its qualification, and its stockhold- 
ers their tax deductions, simply because one or more of the other 
stockholders may have sublet their apartments. However, by its 
regulatory answer to that question it raised myriad others. For 
example: Does a corporation qualify where the stock allocated 
to several apartments is held by one stockholder who also holds 
separate leases on each of these apartments? Such a stockholder, 
of course, has the “right as against the corporation” to occupy 
each of the apartments, but since no man can occupy more than 
one apartment “for dwelling purposes,” of what value is the 
right, and does it have legal significance? 

And what of apartments in buildings allegedly cooperative 
which are occupied by tenants under unexpired leases or by statu- 
tory tenants not subject to eviction during the continuance of 
the Rent Control Laws? A stockholder in such corporation may 
well have the apparent right “‘as against the corporation” (by 
virtue of the language of his stock and lease) to occupy the apart- 
ment for dwelling purposes, but the “right” in such case is but 
an empty phrase, of no greater value than a similar “right” 
granted by one having no interest in the property. 

The questions here raised have not yet been authoritatively 
determined but informal rulings have been issued by the Treas- 
ury Department in answer to questions raised as to the qualifica- 
tions of proposed cooperative apartments. By these rulings the 
Internal Revenue Service has expressed its opinion that the Regu- 
lation cannot be interpreted absurdly. One such ruling issued 
in March of 1955 reads: 


“That the stockholders of the proposed corporation will 
not be deemed entitled solely by reason of their owner- 
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ship of stock in the corporation to occupy for dwelling 
purposes apartments in the building, as long as the New 
York State Rent Control law prevents such occupancy, 
and as long as there is a possibility that the corporation 
has no equity in the project; and it is further held that 
any of the stockholders holding a second mortgage on the 
property and receiving moneys in the form of interest and 
amortization on such mortgage, will be deemed to be 
receiving distributions not out of earnings and profits of 


the corporation.” 
* * * 


In the light of past judicial determinations and the obvious 
trend being followed in the taxing statutes, it is to be hoped that 
soon there will be found an authoritative and precise definition 
of what is a cooperative apartment. Pending such determination, 
however, it may fairly be asserted that no plan for ownership of 
corporate stock by lessees of apartments in the building owned 
by the corporation can be said to promise cooperative ownership 


unless the plan includes provisions for each of the eight elements 
above described. And no proper cooperative plan becomes effec- 
tive until the promise has been fulfilled and each of its elements 
has come to life and taken effect. 





‘““‘My Double Life’”—A Review* 
By RoGER BRYANT HUNTING 


Suffering one Sunday recently from a slight mal de mer I found 
myself so debilitated as to be unable to sustain the bulk of my 
New York Times and so, instead, sought surcease in something 
less, at least in the physical sense, weighty—Newman Levy’s mem- 
oir My Double Life. Suffice it to say, at once, that it was a sov- 
ereign remedy for my ailment and I warrant it will cheer and 
instruct all those to whom its presents come. 

Within the pages of this book, subtitled “Adventures in Law 
and Letters,” are nuggets of wisdom wittily purveyed for the 
profession and the laity. The criminal lawyer is advised that if 
one pleads a man guilty during trial and later learns from the 
jurors that they would have acquitted, some consolation may be 
taken from the novel conception that, at any rate, the case was 
won on points even though the defendant was sent away for 
three years. 

Sons of lawyers who struggle unsuccessfully—as they seem uni- 
versally to do—against following in their father’s footsteps, will 
find encouragement in the revelation that it is possible not only 
to follow but to leave those footsteps far behind. Most can also 
take comfort from the fact that few homes are so constituted that 
a chat with father seems to follow the sonorous cadences of ““Now 
is the winter of our discontent Made glorious summer by this sun 
of York.” 

Poets will, of course, be glad to discover that not only is it pos- 
sible to rhyme “quite merry at” with “proletariat” and “career” 
with “‘brassiere,” but that a lawyer can be paid for so doing. 
I don’t know whether a poet would be paid for that, but one who 
does it certainly deserves something. 

Lawyers who feel their legal training is less than complete will 
see demonstrated that not knowing the rules is sometimes more 
helpful than knowing them. Musicians will admire the infinite 


* Newman Levy, My Double Life. New York; Doubleday & Company, Inc., 1958. 
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possibilities of having one’s music scored by a cousin, Dick 
Rodgers, when other matters press. Playwrights will see where 
they have failed on learning that the key to success in that field 
is to pick a collaborator who can typewrite. If some knowledge 
of playwriting goes with it, so much the better. 

In a serious vein, Mr. Levy describes his defense of Trachten- 
berg and Charney, members of the American Communist Party 
indicted for conspiracy to violate the Smith Act, and his chapter 
devoted to that subject is a most lucid exposition of a murky 
subject. His conclusion that the trial of the case imposed a bur- 
den which was beyond the capacity of a jury of ordinary citizens 
at the time seems fair, and that the defendants were found guilty 
because “in the event of war with Russia they might have become 
an insufferable nuisance” seems likely. 

It seems to me that a book of memoirs—personal and autobio- 
graphical as it is—cannot be reviewed as other books. It is, in fact, 
a mirror of a personality and is judged, by those who know the 
author at least, in part upon the clarity with which the book 
reflects the person. Newman Levy, his life and his time, is mir- 
rored to perfection in this book. Its author, at least for this reader, 
lives on every page. His delight at having been, with his lovely 
wife Eva, perhaps the only people named Levy who had ever 
attended (uninvited) a Ku Klux Klan initiation is typical. His 
dedication of the volume to his classmate in the Class of 1892 
of Fraulein Becker’s kindergarten is delightful. And only he 
could write of the revealing graduation ceremonies of the Minsky 
University of Strip Tease and conclude, “I shall never forget the 
lovely, eager faces of those girls as they shyly received the reward 
of their scholastic efforts.” 

For the members of The Association of the Bar of the City of 
New York, the final chapter will prove of especial interest, since 
it deals with the author’s activities there, where most of us have 
known him best. With characteristic modesty he minimizes the 
contribution he made to implementing the provision of the Asso- 
ciation’s Constitution that one of its purposes is “cherishing the 
spirit of brotherhood among the members.” It is with no little 
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pleasure that I observe that in his final recitation of some of his 
life’s golden hours he lists the 1956 Twelfth Night party given in 
his honor by the Association’s Entertainment Committee while 
I was its Chairman. His book could be enlarged by accounts of 
the shows, skits, songs and jokes he produced over a period of 
years, which were a golden era for the Entertainment Committee 
of the Association. He is content to evoke the atmosphere of 
comradeship at the bar which has been captured at the House 
of the Association and which, thanks in large part to him, is now 
found in all its activities. 

But “My Double Life” is not a book just for lawyers, or writers, 
or musicians—its real charm is that it will absorb any reader who 
enjoys meeting a fascinating man who has led a full life. If, in 
addition to his talents as author, lawyer, lyricist, pianist and 
poet, it is not a typographical error that he momentarily served 
his country as a dental officer in the first World War as well as 
flyer and sailor, then that is in keeping with the Armed Forces’ 
usual acuteness in fitting the man to the job. If, on the other 
hand, it is a typographical error, it means he overlooked some 
skills in leading his double life—but none which detracted from 
the whole man. 








Recent Decisions of the 
United States Supreme Court 


By WILLIAM B. MATTESON and LEONARD M. LEIMAN 


UNITED STATES AND BORG-WARNER CORP. UV. CITY OF DETROIT 
UNITED STATES AND CONTINENTAL MOTORS CORP. 
UV. TOWNSHIP OF MUSKEGON 
CITY OF DETROIT V. THE MURRAY CORPORATION OF AMERICA 


(March 3, 1958) 


Ever since the Supreme Court under Chief Justice Marshall held, in 
M’Culloch v. Maryland, 4 Wheat. 316 (1819), that Federal supremacy pre- 
vents a State from taxing the operations of a Federal bank, there has been 
a constant stream of litigation on the question of how far the immunity of 
the Federal Government from State taxation extends. Mr. Justice Jackson, 
reviewing the Court’s part in this litigation, stated pointedly in 1944 that 
“the line between the taxable and the immune has been drawn by an un- 
steady hand.” United States v. Allegheny County, 322 U.S. 174, 176. In three 
cases this Term involving local taxes assessed in Michigan, a divided Court 
upheld the power of the State to tax, narrowing what had previously been 
considered the scope of Government immunity. 

In the Borg-Warner case, the United States had leased, under a short-term 
lease with a fixed annual rental, an industrial plant to Borg-Warner Cor- 
poration for use in its private business. Under Michigan’s Public Act 189 
of 1953, a real property tax is imposed on property otherwise exempt from 
taxation where it “‘is leased, loaned or otherwise made available to and used 
by a private individual, association or corporation in connection with a 
business conducted for profit. . . .” The lease provided that Borg-Warner 
was entitled to deduct from the annual rental any taxes it might have to 
pay under Public Act 189, the United States reserving the right to contest 
the validity of any taxes so imposed. 

Acting pursuant to Public Act 189, the City of Detroit levied a property 
tax against Borg-Warner measured by the full value of the plant leased. 
After an unsuccessful protest followed by payment of the tax, Borg-Warner 
and the United States sued in the State court for a refund. The trial court 
denied relief and the Supreme Court of Michigan affirmed on the ground 
that the tax was not on property owned by the United States but was instead 
a non-discriminatory tax on Borg-Warner’s privilege of using the Govern- 
ment’s property in its business for profit. 345 Mich. 601, 77 N.W. 2d 79. 
On appeal, the Supreme Court noted probable jurisdiction, 352 U.S. 962. 

In the Continental Motors case, the Continental Motors Corporation had 
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been granted the right to use a Government plant without charge in return 
for its agreeing to disregard the cost of the facilities in fixing the price of 
any goods delivered under supply contracts with the Government. The 
Township of Muskegon, acting under Public Law 189, levied a property 
tax against Continental based upon the value of the plant. Continental 
refused to pay and the Township sued in a state court to recover the tax 
assessed. The United States intervened, contending that the tax was invalid, 
but the trial court entered judgment for the Township. The Supreme Court 
of Michigan affirmed on the authority of the Borg-Warner case, 346 Mich. 
218, 77 N.W. 2d 799. On appeal to the Supreme Court, probable jurisdic- 
tion was noted, 352 U.S. 963. 

In Murray, the third and last case, the Murray Corporation of America 
agreed to produce and deliver certain airplane parts, subassemblies and 
tools, as a subcontractor for two manufacturers which had prime contracts 
for such goods with the Federal Government. Under Murray’s subcontracts, 
upon the making of any partial payment to Murray, “title” to all materials, 
inventories, work in progress, etc. theretofore or thereafter acquired by 
Murray for performance of the contracts was to “vest” in the United States. 
The City of Detroit and the County of Wayne, on the tax date, valued 
Murray’s personal property for tax purposes to include the materials and 
supplies title to which, under the partial payment provisions, had vested 
in the Government. Both taxing authorities imposed personal property 
taxes on the basis of this valuation and Murray, under protest, paid the 
taxes. 

Murray brought suit in the United States District Court for the Eastern 
District of Michigan for a refund of that part of the taxes ($80,287.62 and 
interest) allocable to the property the title to which had vested in the Fed- 
eral Government. The United States intervened and on motion for sum- 
mary judgment the District Court entered judgment for Murray, 192 F. 
Supp. 899. On appeal the Court of Appeals for the Sixth Circuit affirmed, 
holding that the tax was a general ad valorem personal property tax on 
United States property which was constitutionally immune from State tax- 
ation. 234 F. ed 380. The taxing authorities filed an appeal and a petition for 
certiorari in the Supreme Court. The petition for certiorari was granted, 
352 U.S. 963; the question of jurisdiction on the appeal was postponed 
until hearing on the merits, 352 U.S. g6o. 

The Court upheld in each case the imposition of the tax. In Borg-Warner 
and Continental the State court decisions were affirmed 7-2, and the decision 
of the Court of Appeals in Murray was reversed by a 5-4 vote. In each case, 
Mr. Justice Black wrote the opinion of the Court and Mr. Justice Whittaker 
delivered a separate dissent in which Mr. Justice Burton joined. While Jus- 
tices Harlan and Frankfurter also joined Mr. Justice Whittaker’s dissent in 
the Murray case, each wrote a separate opinion, Mr. Justice Frankfurter con- 
curring in result in Borg-Warner and Continental and dissenting in Murray 
and Mr. Justice Harlan explaining his reasons for distinguishing Murray 
from the first two cases. 

The Court began with the Borg-Warner case, noting that while a State 
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cannot constitutionally levy a tax directly against the Government or its 
property without the consent of Congress, a State tax on a private party 
doing business with the United States is not invalid merely because the 
Government may ultimately bear the financial burden of the tax. Rather, 
the question whether the tax is in fact laid on the Government or its prop- 
erty depends on the circumstances surrounding it. 

No attempt was made to levy the tax directly on the United States or its 
property as it was not liable for the tax and the property was not subject 
to any lien therefor. That the tax is measured by the full value of the prop- 
erty is not significant as it is but the measure of a tax on the beneficial 
use of property, designed only to equalize the annual tax burden carried 
by private businesses using exempt property with that of similar businesses 
using non-exempt property. The Court could find nothing inconsistent in 
its prior decisions which would prevent upholding the tax here. The tax 
was non-discriminatory, applying to every private party who uses exempt 
property (including, inter alia, property of churches and charitable 
organizations). 

The Court noted that the recent trend has been to reject constitutional 
claims of immunity from non-discriminatory State taxes by private parties 
doing business with the United States. Congress, which is better qualified 
to resolve the complex inter-governmental political and economic considera- 
tions present in questions of tax immunity, may always confer such immu- 
nity by statute where it does not exist under the Constitution. Moreover, 
to overthrow the tax here on private business would “improperly impair 
the taxing power of the State.” 

Mr. Justice Whittaker, dissenting, found the decision of the Court un- 
sound in principle and opposed to its own precedents. Looking behind the 
labels used by the State, he noted that the tax is computed not on Borg- 
Warner’s short-term leasehold interest in the plant but on the entire value 
of the plant; the tax is at the same rate and in the same amount as if 
Borg-Warner were the owner of the property. Under a proviso of Public Act 
189, if the Government had paid an equivalent amount to the State in lieu 
of the tax, the tax would not have been assessed against Borg-Warner. Mr. 
Justice Whittaker construed this as an admission that the tax was imposed 
directly on the Government’s property interest: 


“The statute seeks to accomplish by indirection that which the State 
is constitutionally prohibited from doing directly.” 


Mr. Justice Whittaker could not agree that the prior decisions of the 
Court supported the Court’s position. Indeed, in United States v. Allegheny 
County, 322 U.S. 174, the Court had refused to sanction a State ad valorem 
property tax on machinery leased to a private party by the Government for 
the manufacture of guns for the Government where the tax had been 
applied to the full value of the property in question and no attempt had 
been made to segregate the taxpayer’s leasehold interest therein and tax it 
separately. Here, as in that case, the tax is based on the full value of the 
property, and not just the leasehold interest of Borg-Warner. Accordingly, 
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it in effect is a tax on the Government’s property interest, laying “a for- 
bidden burden upon instrumentalities of the United States.” 

In the Continental case, Continental was not leasing the Government 
plant for private business but was using it under a “permit” granted in 
connection with the performance by Continental of contracts with the 
Government. However, the Court found these differences immaterial: “im- 
munity from State tax does not rest on such insubstantial formalities.” 
As decided in Borg-Warner, the State may tax the privilege of a private 
party to use Government property and the form such privilege takes is 
unimportant. Nor is the fact that Continental was carrying out a contract 
with the Government a material distinction as Continental was also engag- 
ing in private business for profit. 

Mr. Justice Whittaker considered the basis for the imposition of the tax 
here “even more nebulous” than in Borg-Warner. Continental had no prop- 
erty interest in the plant or independent right to use it except in connection 
with Government contracts. The Government was in fact using the plant 
in the only way it ever can, i.e., through the employment of officers, agents 
or contractors, as Continental was in reality employed to operate and man- 
age a Government-owned plant. 

In Murray, the last case, the Court recognized that the State had imposed 
what was called a personal property tax upon property the title to which 
had passed to the Government. However, it thought it necessary to “look 
through form and behind labels to substance” in passing on the validity 
of the tax, as would be the case if it were presented with a State tax which 
purported not to tax Government property and the Court was examining it 
with a view to striking it down. The tax, as applied, was on a private party 
possessing Government property which it was using in the course of its 
business for profit. This raised the same question involved in the first two 
cases: 

“We see no essential difference so far as constitutional tax immunity 

is concerned between taxing a person for using property he possesses 
and taxing him for possessing property he uses when in both instances 

he uses the property for his own private ends.” 


While the tax statutes do not expressly tax the “privilege” of using or 
possessing personal property, such possession and use is a valuable right; 
to strike down the property tax “because of such verbal omission would 
only prove a victory for empty formalisms.” 

The Court noted that there was no claim that the taxes were discrimina- 
tory and that although the Government would eventually feel the burden 
of the tax, it was well settled that such a burden does not of itself invalidate 
the tax. The Allegheny County case was distinguishable as here “‘state law 
specifically authorizes assessment against the person in possession. And the 
taxing authorities were careful not to attempt to tax the Government's 
interest in the property.” The tax did not obstruct the Government’s func- 
tions or interfere with its property. In such a situation, it is up to Congress 
“to make the difficult policy decisions necessarily involved in determining” 
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the extent to which private parties doing business with the Government 
should receive immunity from state taxes. 

Mr. Justice Whittaker thought the Court “not only in serious error” but 
that it had added “words to the taxing acts involved and the opinion openly 
so admits.” Title to the materials in question had clearly vested in the 
United States under the partial payment provisions of the subcontracts. 
Examination of Michigan law and the taxing statutes demonstrates that the 
taxes imposed were ad valorem taxes on property and the Michigan Courts 
have consistently so held. Moreover, under the tax provisions, the tax is a 
debt of the “owner or person in possession” and “a lien on the property 
taxed”; the fact that the Detroit assessor in writing on the tax roll assessed 
the tax “subject to prior rights of the Federal Government” is not effective 
to establish that Government property is not being taxed. 

Mr. Justice Whittaker considered that the Government was constitution- 
ally immune from such an ad valorem tax on Government property. He 
thought the Allegheny County case clearly controlling, for there the Court 
struck down an attempt to impose a similar ad valorem tax on Government- 
owned machinery. The argument accepted by the Court here was rejected 
in that case, viz., that since the tax was assessed only against the private 
party, constituting its debt and not that of the Federal Government, and 
the tax lien was on the real estate of the private party and not on the Gov- 
ernment’s machinery, no tax was imposed on Government property. 

Mr. Justice Frankfurter, in his separate opinion in the Murray case, 
emphasized the difficulty in finding rules of certainty and simplicity and the 
necessity for observance of close distinctions where the issue is the adjust- 
ment of Federal relationships and the preservation of freedom of Govern- 
ment action without undue restraint of the taxing power essential to both 
the Federal Government and the State. Reviewing the “first principles” 
established by Mr. Chief Justice Marshall, Mr. Justice Bradley and others, 
he noted that the Government’s possessions, institutions and activities are 
not to be taxed by a State without the consent of Congress, and that the out- 
come in cases like these depends upon the terms of the contracts involved 
and the rights and obligations of the parties thereunder. 

Under the terms of Murray’s subcontracts and in relation to the taxing 
system in Michigan, it is clear that the tax imposed is a general ad valorem 
property tax on Government-owned property. Thus, Mr. Justice Frank- 
furter thought the Allegheny County case governed. To argue from the 
right of a State to impose an excise tax against a contractor for the enjoy- 
ment of Government property, to the right of a State to impose an ad 
valorem property tax on what is clearly Government property, is to disre- 
gard in practice the principles which have been part of our constitutional 
system for almost 150 years. The distinction between a tax on Government 
property and a tax on a private person for the privilege of using such prop- 
erty has historical significance, and embodies a judgment as to the minimum 
safeguards necessary for the Government to carry on its functions without 
hindrance from the States. It is unimportant that the hindrance is not shown 
in a particular case; the danger is in eroding the Supremacy Clause and 
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permitting deliberate or unwitting discrimination against Government 
property. 


“From the beginning a broad cloak of immunity for Government 
property has been thought the best way to allay the danger of State 
encroachment on the national interest, and the character of our fed- 
eral system and the relations between the Nation and the States have 
not in this regard so changed that the principle has become out- 
moded.” 


Mr. Justice Frankfurter accordingly dissented from the Murray decision, 
joining Mr. Justice Whittaker’s opinion, but concurred in the result in the 
Borg-Warner and Continental cases. 

Mr. Justice Harlan believed it necessary to state his reasons for differen- 
tiating the Murray case. He noted that the Court, in the past, had distin- 
guished “‘property” and “privilege” taxes: while a State may not tax Gov- 
ernment property even if it is in private hands and the tax is collected from 
a private taxpayer, it may tax activities of a private person even if the activ- 
ities involve Government property and the measure of the tax is the value 
of such property. While the Court here has not rejected this distinction, its 
opinions “blur it to the point where the extent of its future application is 
left confused and uncertain.” 

Mr. Justice Harlan found no fault with the Court in the Borg-Warner 
and Continental cases, joining in the Court’s opinions. But as to Murray he 
could not agree: 


“Although the Court here purports to distinguish Allegheny, it seems 
to me that the authority of that case has now been reduced almost 
to the vanishing point. . . .” 


While the distinction between “property” and “privilege” taxes is in many 
cases highly artificial, the Court, in holding an ad valorem personal property 
tax to be a “privilege” tax, 


“has injected further uncertainties into a field already plagued by 
excessive refinements. For until today the line between property and 
privilege taxes, if ‘drawn by an unsteady hand,’ was at least visible.” 


Now, “property” taxes cannot be accepted as such for constitutional pur- 
poses but must be examined to see if they qualify as “privilege” taxes. It 
would have been preferable for the Court to follow Allegheny, on which 
private contractors have relied, and let Congress assume the task of making 
any adjustments. 


a * * 


These three cases have opened the way for States to impose their general 
property taxes even on property which is technically owned by the Govern- 
ment, but which is used by private persons in their business. Such taxes may 
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in most cases be imposed with or without statutory authorization as long as 
the taxing authority obeys a few simple ground rules: the tax must be 
imposed solely on the private party possessing the Government property, 
no tax lien must attach to the property itself and there can be no dis- 
crimination against the private person in favor of other individuals engaged 
in business for profit. Thus, under the Murray case, the City of Detroit 
could have taxed Borg-Warner and Continental even without Public Law 
189, as long as the City was careful to respect the immunity of the Govern- 
ment and its specific property. 

Prior to the instant cases, it had been held that a State could impose a 
general “privilege” tax on private parties, including those doing business 
with the Government, measured by the value of the property, including 
Government-owned property, used in the business. However, by reading 
a general property tax as if it were a privilege tax (with or without the aid 
of Public Law 189) the Court has for the first time permitted equal taxa- 
tion of Government property used by private persons in their business. 
What the Court has done in effect is to allow the State to collect a tax on 
immune property in the guise of a compensating “privilege” tax. From 
the State’s point of view, this result is much more preferable than any previ- 
ous alternative, such as the imposition of a general privilege tax on every- 
one as the only way to reach this property. Ironically, the imposition of a 
compensating “privilege” tax on tax-exempt property may in itself be con- 
sidered discriminatory, as it places such property on a level with all other 
property, thereby eliminating its privileged status. 

The Court’s expressed desire to defer to Congress the difficult decisions 
in this area is a questionable basis for its decision. By refusing to grant 
immunity it has in fact made a decision, and what is even more trouble- 
some, it has narrowed an important constitutional guarantee of the Federal 
Government. It would appear more appropriate for Congress, if it is to 
make the decisions in this area, to be in a position to affirmatively waive 
immunity and consent to taxation, rather than for the Court to permit an 
ever-widening range of State taxation which may burden the Government 
and interfere with its operations, before Congress is moved to act. In any 
event, the instant cases undoubtedly will cause some readjustment, whether 
it be revision of Government contracts, action by Congress, or widespread 
adoption by the various States of laws similar to Public Law 18g, or all three. 


HARMON JV. BRUCKER 
ABRAMOWITZ V. BRUCKER 


(March 3, 1958) 


An often-displayed reluctance to interfere with military procedures did 
not prevent the Supreme Court this Term from holding, in a per curiam 
opinion with only one dissent, that the action of the Secretary of the Army, 
in determining the form of discharge certificate to be given a serviceman 
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on dismissal from the Army, can be reviewed by the courts. Bolstered by 
a confession of error on the merits by the Solicitor General, the Court held 
that, under the applicable statutes, records of a discharged serviceman per- 
taining to activities prior to entering military service cannot be used. 

Petitioners, Harmon and Abramowitz, had been drafted into the Army. 
Although their service records were good, the Army after investigation 
determined that their retention in service was inconsistent with the inter- 
ests of national security. The basis of this determination was almost exclu- 
sively activities of petitioners prior to their induction. In Harmon's case, 
while it was alleged that prior to induction he, among other things, asso- 
ciated with Communists or Communist sympathizers, the only post-induc- 
tion activity had been his continued relationship with his father and step- 
mother, who were allegedly subversives, and one letter to friends (written 
within a month after induction) soliciting contributions for the legal 
defense of persons charged with having violated the Smith Act. Petitioners 
were discharged from the Army, and instead of the usual “honorable dis- 
charge” they received discharge certificates in form other than “honorable” 
on the basis of their pre-service activities. 

Claiming that their military service records entitled them to an honor- 
able discharge, petitioners unsuccessfully sought to have the form of their 
discharges changed, and exhausted all available administrative procedures 
within the Army. They then filed suit in the District Court for the District 
of Columbia, asking that the action of the Secretary of the Army fixing the 
form of discharges be declared void and that he be directed to issue honor- 
able discharge certificates to them. The District Court held that it had no 
jurisdiction to review the action of the Secretary of the Army, and granted 
summary judgment for the Secretary, 137 F. Supp. 475. The Court of Appeals, 
one judge dissenting, affirmed on the ground that the Secretary’s action 
was an exercise of discretion which could not be reviewed by the courts, 
rejecting the claim that the failure to afford judicial review violated peti- 
tioners’ constitutional rights, 243 F. 2d 613, 834. The Supreme Court granted 
certiorari, 353 U.S. 956, 354 U.S. geo. 

On oral argument before the Court, the Solicitor General (but not coun- 
sel for the Secretary of the Army) confessed error, to the extent that it was 
conceded that if the District Court had jurisdiction to review the Secretary’s 
determination as to the form of discharge certificate, and if petitioners had 
standing to sue, the Secretary’s action could not be sustained. 

In a per curiam opinion, the Supreme Court reversed, holding that the 
Secretary's action was both reviewable and erroneous. Mr. Justice Clark 
dissented. 

Petitioners had argued that the action of the lower courts in refusing to 
review the Secretary’s determination of the form of discharge certificate 
deprived them of due process of law under the Fifth Amendment and of a 
judicial trial under the Sixth Amendment. To avoid deciding these consti- 
tutional questions, the Court turned first to petitioners’ claim that the Sec- 
retary’s action was reviewable because it exceeded his statutory powers. 
Relying on the general rule that “relief is available to one who has been 
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injured by an act of a government official which is in excess of his powers,” 
the Court held that if the Secretary had exceeded his powers, judicial relief fi 
would be available because his action would not then have been an exercise 
of his administrative discretion. And citing only Joint Anti-Fascist Refugee 
Comm’n v. McGrath, 341 U.S. 123, 159, 160, and an Army Regulation which 
stated that “the type of discharge may significantly influence the individual's 
civilian rights and eligibility for benefits provided by law . . . ,” the Court 
held that petitioners had alleged “judicially cognizable injuries.” 

Turning to the merits of the contention that the Secretary had exceeded o 
his powers, the Court took the position that 10 U.S.C. §652a, which grants tl 
the Secretary authority to issue discharges, must be read in harmony with cl 
38 U.S.C. §693h, which provides for review of that authority by the Army 4 
Review Board. The latter section expressly requires that the Board’s review tl 
be based on “all available records” of the Army. The Court held that the 
word “records” in §693h refers only to records of military service, as an 
Army Regulation states that the purpose of a discharge certificate is to 
record separation from military service and “to specify the character of serv- 
ice rendered during the period covered by the discharge.” The same limita- 
tion must, therefore, be imposed on the Secretary’s power under §652a to 
determine the form of discharge given on separation from service. Thus, 
“on the basis of” the Solicitor General’s confession of error on this issue 
and “our consideration of the law and record” the Court concluded that 
the Secretary’s action was illegal. 

Mr. Justice Clark in his dissent disagreed both with the holding that the 1 
Secretary’s action is reviewable and with the Court’s interpretation of 
§693h. No court in the past had interfered with the function of granting | 
discharge certificates. When Congress created administrative review of dis- 
charges by an Army review board, transferring to it a function Congress 
itself had previously exercised by private bill, the statutes expressly made 
agency action “final,” which Mr. Justice Clark construed as precluding 
judicial review. 

On the merits, Mr. Justice Clark characterized the Court’s interpretation 
of the statute as “transparently artificial.” While this construction permits 
the Court to avoid deciding constitutional questions in disposing of these 
cases, it is “lacking of any justification,” for there is no reason, in his view, 
to read the words “‘all available records” to mean only “some” available 
records. The rule of avoidance of constitutional questions should not com- 
pel this result. 

Expressing regret at the conflict between the Justice Department and the 
Army in these cases, Mr. Justice Clark thought that the Solicitor General’s 
confession of error insufficient reason to depart from the Court's policy of 
non-review in this area, and he would leave to Congress or the President 
the correction of any injustice. 

Finally, Mr. Justice Clark expressed the view that the Secretary should 
have the power, commonly exercised by civilian agencies, of reciting the 
grounds for dismissal from government service. He would not, therefore, 
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“require the Secretary to issue a discharge certificate which on its face falsi- 
fies the real grounds for its issuance.” 


~ * x 


The most difficult question involved here received surprisingly summary 
treatment by the Court: whether the doctrine that “judicial relief is avail- 
able to one who has been injured by an act of a Government official which 
is in excess of his express or implied powers” is fully applicable to review 
of actions by the military. In Burns v. Wilson, 346 U.S. 137, the Court held 
that the scope of review of a military court-martial in a habeas corpus pro- 
ceeding was significantly less than in a habeas corpus proceeding attacking 
a conviction by a state court. And in Orloff v. Willoughby, 345 U.S. 83, 
the Court held that it could not, in a habeas corpus proceeding, ascertain 
whether an inductee under the Doctor Draft Act had actually been assigned 
to bona fide medical duties, as required by the Act. These cases can be 
distinguished on the ground that the questions raised in the instant case 
can in no way affect military morale, discipline or operations: here, peti- 
tioners had been separated from service, and the attack on the Secretary’s 
action was unrelated to petitioners’ performances as soldiers. However, it 
will not be known until the next group of cases raising similar issues arises 
whether the Court’s opinion here depends on these factors, or represents a 
more basic shift in approach to judicial review of military matters. 

Although the Court did not discuss the standing-to-sue issue in detail, 
the reference to the Army Regulation suggests that petitioners had standing 
because of the possibility that lack of an honorable discharge might prevent 
them from receiving some veterans’ benefits. However, by citing the Joint 
Anti-Fascist case, the Court indicates that it may have also believed that in 
view of the public attitude toward less-than-honorable discharges, and the 
fact that only a small percentage of discharges are less than “honorable,” 
the derogatory singling out of petitioners was sufficient to give petitioners 
standing. 

Mr. Justice Clark’s dissent is open to question. His argument that the 
applicable statutes make Army action final, and hence unreviewable by 
the courts, ignores the legislative history of the Act, which indicates that the 
finality referred to relates to administrative rather than judicial action. See 
Jones, Judicial Review of Military Discharges, 57 Col. L. Rev. 917, 965-71 
(1957). In addition, Mr. Justice Clark’s complaint that the Court has unjusti- 
fiably construed “all” records to mean “some” records misses the issue, which 
is not the meaning of “all,” but rather of “records.” 
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COMMITTEE ON INTERNATIONAL LAW 
REPORT ON 
STATUS OF FORCES AGREEMENTS 


I. INTRODUCTION 


In the New York World Telegram and Sun on November 20, 1957, there 
appeared this editorial (quoted in its entirety): 


“It is a little difficult now to recall the dreadful rumpus raised in this 
country last summer over William S. Girard—the American GI who 
shot and killed a Japanese woman in Japan. 


“The controversy involved the U.S. government’s decision to let him 
be tried by a Japanese court under the status of forces agreements. 


“The Japanese court has now handed down its verdict and sentence— 
guilty but with a suspended three-year prison term. 


“Even three leading citizens of Girard’s home town, Ottawa, IIl., who 
attended the trial as observers agreed that both the trial and sentence 
were fair. 


“Actually they were more than fair. It is a safe bet that had he been 
tried by a U.S. court martial he wouldn’t have been let off so lightly. 


“The evidence showed, according to the Japanese judge, that Girard 
committed ‘excessive mischief’ in a ‘momentary caprice’—surely an 
understatement. 


“The lesson of the Girard case for the American people should be to 
guard against being stirred up as they were last summer by dema- 
gogues who were indulging—again to use understatement—in ‘exces- 
sive mischief.’” 


The novelty for the United States of having large numbers of servicemen, 
many of them drafted, in foreign countries in peacetime; the very normal, 
human, fearful reactions of relatives and friends to having GIs subject to 
trial in unknown foreign criminal courts; and the newsworthiness of such 
trials have combined to make status of forces agreements the subject of wide- 
spread misunderstanding. Such misunderstanding is particularly unfor- 
tunate because of the vital importance to the security of the United States 
and to international understanding of maintaining excellent relations 
between our forces abroad and the peoples of the nations in which they are 
temporarily stationed. 

It is the purpose of this report to try to summarize briefly the principal 
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facts regarding the status of forces agreements. We shall also, in the process, 
note problems which have come to our attention that should be kept in mind 
in administering the agreements and in any future negotiations that may 
take place—conscious of the fact, however, that we are here dealing with 
but a part of our country’s most important Twentieth Century problem, 
namely, how to cooperate with other sovereign nations so as to preserve in 
peace our way of life. 

For simplicity we shall deal only with criminal jurisdiction over offenses 
committed in foreign countries in peacetime by individual members of mili- 
tary forces themselves. Except for incidental references, we shall not discuss 
the special problem of jurisdiction over offenses committed in foreign coun- 
tries by dependents of military personnel stationed abroad or by civilians 
accompanying such military forces.1 


II. HISTORICAL BACKGROUND 
A. POLITICAL 


In peacetime, prior to 1939, many troops were in colonies and depend- 
encies of their own countries, but military forces were not stationed in 
sovereign foreign countries on any large scale.2 

During World War II unprecedented numbers of soldiers, sailors and 
fliers were stationed in foreign countries, particularly those of the Western 
powers; but jurisdiction over their alleged criminal offenses seemed rela- 
tively unimportant to hard pressed nations. For example, when the fate of 
Britain was at stake, England was in no position to argue over criminal 
jurisdiction and when a sending state, such as the United States, insisted on 
exclusive jurisdiction over all criminal offenses of its forces and accompany- 
ing civilians, Britain quickly gave in.3 The same has been true in other 
countries.4 

After the War large military forces of the United States, as well as of other 
nations, remained on foreign soil—as occupying forces in Germany, Japan, 
Austria, and other former enemy countries, and later as mutual security 
forces in numerous widely scattered, and widely differing, countries such as 
the United Kingdom, France, West Germany, Italy, Greece, Turkey, Iran, 
and Japan. The receiving states, however, were now at peace and in time, 
as their reconstruction became political and psychological, as well as physi- 
cal and economic, they became unwilling to defer to the criminal jurisdic- 


1 For a discussion of Criminal Jurisdiction over Civilians Accompanying Amer- 
ican Armed Forces Overseas, in the light of Reid v. Covert, 354 U.S. 1 (1957), see 
the Note by that title in 71 Harv. L. Rev. (1958), at page 712. 

2 There were of course special cases such as the stationing of British forces in 
Egypt and forces of various countries in China. 

3 See United States of America (Visiting Forces) Act, 1942, 5 & 6 Geo. 6, c.31. 

4 Cf. Agreements with Egypt (March 2, 1943), China (May 21, 1943) and Korea 


(July 12, 1950). 
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tion of the sending countries where crimes were committed by the visiting 
military forces or accompanying civilians. 

It was in these circumstances that the status of forces agreements were 
negotiated. States which were predominantly sending states, such as the 
United States, recognized that they must maintain forces overseas but were 
determined to safeguard the rights of individual members of their forces, 
Predominantly receiving states needed and, at least in most cases, wanted 
the protection afforded by the visiting forces but naturally wanted to reas- 
sert, in peacetime, their sovereign powers over crimes committed in their 
territories. And many countries, including the United States, were both 
sending and receiving countries. All recognized that criminal jurisdiction 
over visiting forces must be clarified. 


B. LEGAL 


The negotiators of course had as a starting point preexisting international 
law and we shall summarize briefly, in the paragraphs which follow, the 
applicable international law principles, recognizing nonetheless that com- 
mentators differ in their analysis of them.5 

The basic rule is that of territorial sovereignty. The receiving state has 
exclusive jurisdiction over all things and persons within its own territory® 
as well as over the territory itself, subject only to established exceptions. 
Except in the event of war, or military occupation, a friendly force accord- 
ingly does not have the right to enter the territory of another sovereign 
state without the latter’s consent, express or implied.7 We thus must start 
from the premise that express or implied consent has been given by the 
receiving state to allow the sending state to station its military forces within 
the former’s territory. We also, of course, assume the absence of any special 
agreement governing jurisdiction over criminal offenses by the visiting 
forces. 

In view of the foregoing, logic would indicate that the receiving state, 
the territorial sovereign, would have exclusive jurisdiction over criminal 
offenses by the members of the visiting forces except to the extent that 
there was implied in the very consent to their presence a grant of criminal 
jurisdiction to the sending state. And it is widely recognized that there is 
such implied consent to sending state jurisdiction over offenses committed 


5See Note, Criminal Jurisdiction Over American Armed Forces Abroad, 70 
Harv. L. Rev. 1043 at 1046 (1957) (hereinafter cited as Harvard Note); Snee & 
Pye, Status of Forces Agreements and Criminal Jurisdiction (Oceana Publications, 
Inc., 1957), 8-9 (hereinafter cited as Snee & Pye); Schwartz, International Law 
and the NATO Status of Forces Agreement, 53 Col. L. Rev. 1091 (1953); but see 
King, Further Developments Concerning Jurisdiction Over Friendly Armed Forces, 
40 A.J.L.L. 257 (1946); King, Jurisdiction Over Friendly Foreign Armed Forces, 36 
A.J.L-L. 539 (1942). 

62 Hackworth, Digest of International Law, 393 (1941) (hereinafter cited as 
Hackworth). 

7 Baty, Canons of International Law, 53 (1930). 
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within the line of duty. One well-known authority defined the limits of this 
“line-of-duty” exception by saying that it “applies only in case the crime 
is committed either within the place where the force is stationed or in some 
place where the criminal was on duty; it does not apply, if, for example, 
soldiers belonging to a foreign garrison of a fortress leave the rayon of the 
fortress, not on duty but for recreation and pleasure, and then and there 
commit a crime. The local authorities are in that case competent to punish 
them.” 8 

It seems to us that the widely-cited principle stated in Schooner Exchange 
v. McFadden? is entirely consistent with this analysis. The Supreme Court 
was there (in 1812) dealing with jurisdiction over a visiting foreign naval 
vessel, and, by way of dictum, together with other hypothetical situations, 
with offenses by foreign forces passing through the receiving state. It indi- 
cated that in such situations the receiving state impliedly consents to broad 
exercise of criminal jurisdiction by the sending state and held that the 
United States did not have jurisdiction to libel the visiting naval vessel. 
However, the extent of the grant of concurrent criminal jurisdiction to be 
sensibly implied from consent to the passage-through of foreign troops is 
patently different from that to be implied from consent to their being sta- 
tioned at a post for an indefinite time. 

It is of passing interest to note that the principal pertinent special agree- 
ments to which the United States was a party in peacetime, prior to World 
War II, were those providing for consular jurisdiction or, as it was often 
called, extra-territoriality. Consular jurisdiction was created by treaty or 
other agreement; it applied to offenses by any Americans, military or other- 
wise, within the territory in question; and it enabled such offenses to be 
tried in American courts even though committed in the foreign territory. 
At the turn of the century, the United States had consular jurisdiction in 
such countries as China, Morocco, Turkey, Iran, Thailand and Ethiopia, 
but on August 1, 1956, Congress directed the termination of the last remain- 
ing vestige of this kind of arrangement.10 

Thus, in summary, the American negotiators of the status of forces agree- 
ments were faced with the fact that, under traditional international law, 
in the absence of special agreement, the sovereign states receiving our mili- 
tary forces had very strong claim to exclusive criminal jurisdiction over 
offenses by members of visiting forces stationed within their territories, save 
only in the somewhat ill-defined area of line of duty cases. 


Ill. THE NATO STATUS OF FORCES AGREEMENT 


It was in the light of this preexisting law and in the historical framework 
summarized above that the negotiators for the United States and the other 
nations associated with the North Atlantic Treaty Organization worked out 


8 1 Oppenheim, International Law, 759-760 (7th ed., Lauterpacht, 1948). 
911 US. 116 (1812). 
10 Pub. L. No. 856, 84th Cong. 2nd Sess. (August 1, 1956). 
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the arrangement which was signed in London on June 19, 1951, and which 
is now known as the NATO Status of Forces Agreement.11 

Having in mind the background described above, we now list briefly the 
principal provisions of Article VII 12 of the NATO Status of Forces Agree- 
ment, as it applies to the United States as a sending state: 


A. With respect to Jurisdiction it provides in substance: 


1. Subject to the provisions of this Article VII, 

(a) the military authorities of the United States shall have the right 
to exercise within the receiving state all criminal and disciplinary jurisdic- 
tion conferred on them by the law of the United States over all persons 
subject to the military law of the United States; 


(b) the authorities of the receiving state shall have jurisdiction over 
the members of a force or civilian component and their dependents with 
respect to offenses committed within the territory of the receiving state and 
punishable by the law of that state. 


2. (a) The military authorities of the United States shall have the right 
to exercise exclusive jurisdiction over persons subject to the military law 
of the United States with respect to offenses, including offenses relating to 
its security, punishable by the law of the United States, but not by the law 
of the receiving state. 


(b) The authorities of the receiving state shall have the right to exer- 
cise exclusive jurisdiction over members of a force or civilian component 
and their dependents with respect to offenses, including offenses relating to 
the security of that state, punishable by its law but not by the law of the 
United States. 


3. In cases where the right to exercise jurisdiction is concurrent the fol- 
lowing rules shall apply: 


(a) The military authorities of the United States shall have the pri- 
mary right to exercise jurisdiction over a member of a force or of a civilian 
component in relation to 


(i) offenses solely against the property or security of the United 
States, or offenses solely against the person or property of another member 
of the force or civilian component of the United States or of a dependent; 


(ii) offenses arising out of any act or omission done in the per- 
formance of official duty. 


(b) In the case of any other offense the authorities of the receiving 
state shall have the primary right to exercise jurisdiction. 


11 TIAS 2846; 4 UST, pt. 2, p. 1792. 
12 All told, the NATO Status of Forces Agreement consists of 20 Articles, includ- 
ing many provisions of an administrative nature, but Article VII contains the pro- 
visions of greatest pertinence to the subject matter of this report. 
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[In short, all jurisdiction is concurrent except where the offense is punish- 
able by United States law, although not by the law of the receiving state, or 
vice versa. The primary right to exercise jurisdiction belongs to the United 
States where the offense is (i) solely against the property or security of the 
United States or the person or property of a person affiliated with the United 
States military force, or (ii) a “line of duty case,” but otherwise it belongs 
to the receiving state. ] 


B. Provision for Waiver of Jurisdiction 


The NATO Status of Forces Agreement also permits waiver of the 
primary right to exercise jurisdiction and encourages waiver where 
the other state considers a waiver of particular importance and 
requests it. 


C. Personal Safeguards 


The NATO Status of Forces Agreement requires the receiving state 
to see to it that, in cases where it has jurisdiction over an offense 
committed by a member of a force or civilian component or a 
dependent, the defendant has the following rights: 


“8. Where an accused has been tried in accordance with the pro- 
visions of this Article by the authorities of one Contracting Party 
and has been acquitted, or has been convicted and is serving, or has 
served, his sentence or has been pardoned, he may not be tried again 
for the same offense within the same territory by the authorities of 
another Contracting Party. However nothing in this paragraph shall 
prevent the military authorities of the sending State from trying a 
member of its force for any violation of rules of discipline arising 
from an act or omission which constituted an offense for which he 
was tried by the authorities of another Contracting Party. 


“g. Whenever a member of a force or civilian component or a 
dependent13 is prosecuted under the jurisdiction of a receiving 
State he shall be entitled— 


(a) to a prompt and speedy trial; 

(b) to be informed, in advance of trial, of the specific charge 
or charges made against him; 

(c) to be confronted with the witnesses against him; 


(d) to have compulsory process for obtaining witnesses in his 
favour, if they are within the jurisdiction of the receiving 
State; 


13 Emphasis added. By virtue of these provisions, and such other provisions as 
those which encourage waivers of the primary right to exercise jurisdiction, accom- 
panying civilians and dependents are considerably better off under the NATO 
Status of Forces Agreement than they would be if they were mere tourists. 
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(e) to have legal representation of his own choice for his de- 
fence or to have free or assisted legal representation under 
the conditions prevailing for the time being in the receiv- 


ing State; A 

(f) if he considers it necessary, to have the services of a com- Icel 
petent interpreter; and Un 

Gel 

(g) to communicate with a representative of the Government acc 


of the sending State and, when the rules of the court per- 
mit, to have such a representative present at his trial.” 


D. Ratification of the NATO Status of Forces Agreement 


The Agreement is a Treaty, to the ratification of which the United States 
Senate gave its advice and consent by a bipartisan vote of 72 to 15 on July 
15, 1953- It became effective with respect to the United States on August 23, 
1953- 

The Senate appended a “Declaration” to its ratification the principal 
parts of which read as follows:14 





“eg. Where a person subject to the military jurisdiction of the United 
States is to be tried by the authorities of a receiving state, under the 
treaty the Commanding Officer of the Armed forces of the United de 
States in such state shall examine the laws of such state with particu- 
lar reference to the procedural safeguards contained in the Constitu- 
tion of the United States; 


“g. If, in the opinion of such commanding officer, under all the cir- 
cumstances of the case, there is danger that the accused will not be 
protected because of the absence or denial of constitutional rights he 
would enjoy in the United States, the commanding officer shall re- 
quest the authorities of the receiving state to waive jurisdiction in 
accordance with the provisions of paragraph 3(c) of Article VII 
(which requires the receiving state to give ‘sympathetic consideration’ 
to such request) and if such authorities refuse to waive jurisdiction, 
the commanding officer shall request the Department of State to 
press such request through diplomatic channels and notification shall 
be given by the Executive Branch to the Armed Services Committees 
of the Senate and House of Representatives; 


“4. A representative of the United States to be appointed by the Chief 
of Diplomatic Mission with the advice of the senior United States 
military representative in the receiving state will attend the trial 
of any such person by the authorities of a receiving state under the ( 
agreement, and any failure to comply with the provisions of para- 
graph g of Article VII of the agreement shall be reported to the com- 
manding officer of the armed forces of the United States in such 
state who shall then request the Department of State to take appro- 


14 TIAS 2846; 4 UST, pt. 2, pp. 1828-1829. 

















COMMITTEE REPORT 253 


priate action to protect the rights of the accused, and notification 
shall be given by the executive branch to the Armed Services Com- 
mittees of the Senate and House of Representatives.” 


All the other members of NATO have acceded to the Agreement except 
Iceland and Germany. Iceland has an independent agreement with the 
United States similar to the NATO Agreement! and negotiations with 
Germany are understood to be in process!6, The NATO nations which have 
acceded are: 


Belgium Greece Portugal 

Canada Italy Turkey 

Denmark Luxembourg United Kingdom 

France Netherlands United States 
Norway 


IV. OTHER STATUS OF FORCES AGREEMENTS 
OF THE UNITED STATES 


As of July 19, 1955, the other nations and dependencies with, or con- 
cerning, which the United States had agreements which contained un- 
classified provisions as to jurisdiction over offenses committed therein by 
members of United States forces or civilian components, or by their depend- 
dents, stationed in those areas were as follows:17 


Bahamas* Costa Rica Liberia 
Bermuda* Cuba Libya 
Bolivia Dominican Republic* Mexico 
Brazil Ecuador Newfoundland 
British West Indies: El] Salvador Nicaragua 
Antigua* Ethiopia Pakistan 
British Guiana* Greenland Panama 
Caicos Islands* Guatemala Paraguay 
Jamaica* Haiti Peru 
St. Lucia* Honduras Philippines 
Trinidad * Indochina Saudi Arabia 
The Turks* Indonesia Spain 
Burma Iran Thailand 
Chile Iraq Uruguay 
China (Nationalist) Japan* Venezuela 
Colombia Korea Yugoslavia 


15 Snee & Pye, p. 7. 

16 Operation of Article VII, NATO Status of Forces Treaty, Report of the Senate 
Committee on Armed Services, No. 1162, 85th Cong., ist Sess., at 2 (1957) (herein- 
after cited as Senate Committee Report). 

17 Hearings on H.J. Res. 309 and Similar Measures Before the House Committee 
on Foreign Affairs, 84th Cong., 1st Sess., pt. 1, at 159 (1955) (hereinafter cited as 
House Committee Hearings, pt. 1); Rouse & Baldwin, Exercise of Criminal Juris- 
diction Under the NATO Status of Forces Agreement, 51 A.J.I.L. 29, 32 (1957 
(hereinafter cited as Rouse & Baldwin). 
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The agreements with countries marked with an asterisk provide for con- 
current jurisdiction, like the NATO agreement. 

The agreements with Nationalist China (May 21, 1943), Ethiopia (May 
22, 1953), Greenland (April 27, 1951) and Korea (July 12, 1950) gave prac- 
tically exclusive jurisdiction to the United States. The Chinese and Korean 
agreements were negotiated in wartime. 

In the cases of Libya, the Philippines and Saudi Arabia the United States 
has exclusive jurisdiction on bases and in certain defined areas while else- 
where the receiving state has the primary right to exercise concurrent 
jurisdiction. 

In Panama there are certain jurisdictional arrangements in the absence 
of treaty or formal arrangement.18 

In the Ryukyu Islands, United States forces and accompanying person- 
nel are generally within the exclusive criminal jurisdiction of the United 
States.19 

It is understood that unpublished agreements have been made with other 
nations, including an agreement with French Morocco which confers con- 
current jurisdiction.?° 

Altogether there are approximately 65 nations and dependencies con- 
cerning which the United States has some type of such jurisdictional arrange- 
ments. However, many of the agreements with the non-NATO nations 
affect very small numbers of men—in some cases under 25—most of whom 
are engaged in training missions.?1 

Nor is the negotiation of such agreements complete. In addition to the 
countries which are obviously omitted from the above lists, negotiations are 
pending with West Germany in view of its new status; renegotiations with 
the Philippines were begun but suspended; renegotiations with Morocco 
have begun; and other renegotiations will undoubtedly develop. 


V. OPERATION OF THE AGREEMENTS 
A. STATISTICS 
A tabulation of the outcome of the exercise of criminal jurisdiction over 


American personnel by foreign tribunals from 1953 through May 31, 1957 
shows:22 


/0 

Cases subject to foreign jurisdiction 38,765 100 

Trials 11,320 29 
Sentences to confinement which were 

not suspended 377 1 


18 Rouse & Baldwin, p. 35. 

19 Rouse & Baldwin, p. 32. 

20 House Committee Hearings pt. 1, p. 34; Snee & Pye, p. 8. 
21 Senate Committee Report, p. 2. 

22 See Appendix A. 
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Waivers of the primary right to exercise jurisdiction were requested by the 
United States and obtained in about 67% of such cases during this period.?3 
Attached as Appendix A is a tabulation of the results of the exercise of 
such criminal jurisdiction over Americans by tribunals of NATO powers 
and Japan, as well as worldwide, from the respective dates when the Status 
of Forces Agreements became effective through May 31, 1957. Some of the 
conclusions indicated by the statistics in Appendix A are as follows: 


1. Over 65% of the cases tried had been in three countries which 
have familiar systems of jurisprudence and are known to have 
high standards of fairness, namely: Canada (1292), England (4675), 
and France (1458). 


2. In a large majority of the cases, the other country had waived 
its primary right to exercise jurisdiction and had permitted the 
United States to exercise jurisdiction. In Japan, through May 31, 
1957, only about 3% of the cases subject to its jurisdiction had 
been tried in its Courts, waivers having been obtained by the 
United States in the others. 


g. Where cases have been tried in foreign courts the number of sen- 
tences to confinement not suspended has been extremely low.*+4 


It is also worth noting that traffic offenses have constituted a large major- 
ity of all the cases tried in foreign courts. For example, for the year ending 
November 30, 1956, there were 9,555 traffic cases out of a worldwide total 
of 14,394 offenses subject to foreign jurisdiction (i.e., 66.38% of the total). 

We may assume that these satisfactory over-all results have been brought 
about not only because of the usual desire for fairness towards visitors but 
also because of the diligent effort by American authorities to bring them 
about and the effort on the part of the receiving countries to administer 
the Status of Forces agreements in a manner agreeable to the United States 
as the sending state. 


B. FAIRNESS OF TRIALS IN FOREIGN COURTS 


Statistics aside, it is essential to inquire into the fairness of those trials 
which do take place in foreign courts. The defendant in each such case is 
an individual American citizen, frequently a draftee. His rights as an indi- 
vidual are involved, and over-all results favorable to American defendants, 
such as those indicated above, are not enough to dispose of concern whether 
trials of American servicemen in foreign courts are fair. It is natural that 
this concern should have found official expression in the Senate declaration 
appended to its ratification of the NATO Status of Forces Treaty.?5 

In considering the question of fairness, there are two basic points to be 
observed. First, the effect of a status of forces agreement is not to grant 


23 Senate Committee Report, p. 12. 
24 See Appendix B. 
25 See page 252, supra. 
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jurisdiction to foreign courts over American defendants in cases where 
those courts would not otherwise have jurisdiction.26 On the contrary, the 
agreement gives to the United States the primary right to exercise concurrent 
jurisdiction in some cases, and in the other cases of concurrent jurisdiction 
expressly provides mechanics for, and thereby encourages, waiver of juris- 
diction by the foreign courts over offenses which would otherwise be triable 
before them. The extent of the use of such waivers has been noted.27 In 
contemplating the position of an American soldier brought to trial in a 
foreign court, it is easy to allow concern for his situation to obscure the fact 
that, but for status of forces agreements, many more such defendants would 
find themselves in the same position. It would be both a misunderstanding 
of the law and a great disservice to this class of defendants to condition the 
conclusion of such agreements upon our complete satisfaction with the for- 
eign criminal procedures. 

Secondly, since there is, in effect, a yielding of jurisdiction to our military 
courts by the other parties to the status of forces agreements, we are not in 
a position to exact the additional requirement that those American defend- 
ants who are tried by foreign courts be tried under our country’s own crim- 
inal procedure. We cannot expect to obtain agreements that contemplate 
substantial concessions as to criminal jurisdiction by a foreign country for 
offenses committed within its territory and, at the same time, to obtain 
guarantees of procedural safeguards in its courts beyond those available to 
its own citizens. 

The fact that procedures in another land differ from ours does not neces- 
sarily make them unjust. Some competent observers were impressed, for 
example, with Japanese procedure in the Girard case. Novel to us but cus- 
tomary in Japan, the Court allowed the defense a substantial adjournment 
to prepare to meet the charges. Observers were also impressed, as perhaps 
even too lenient to the defendant, with the weight given in fixing sentence 
to a repentant attitude and to the finding that the killing was done in a 
momentary “‘caprice.” 

It is difficult to arrive at a standard for comparing the criminal procedures 
of different countries. As a practical matter the alternative to trial by the 
courts of the receiving state would usually be a court martial, and it has 
been urged that the standard of comparison should be American court mar- 
tial procedure.?8 However, the suggestion seems to be inherent in the dec- 
laration attached to the Senate ratification of the NATO Agreement referred 
to above that the minimum requirements for state court criminal cases in 
the United States under the Federal Constitution would be an appropriate 
guide, and that is, in fact, the standard being used in practice in enforcing 
the declaration.?® Certainly we could not expect of a foreign tribunal what 


26 But see King, op. cit. supra, note 5. 

27 See text at note 23, supra. 

28 Harvard Note, pp. 1050-1051. 

29United States military authorities, in the Joint Inter-Service Legal Committee 
Memorandum of November 17, 1953, determined that the Senate was referring to 
the rights enjoyed by an accused in a state court under the due process clause of 
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we do not require in our own state courts. It must be recognized, however, 
that such a standard does not require a grand jury indictment®® or trial by 
jury, which for that matter are not required by the Constitution in United 
States Courts sitting outside the territorial jurisdiction of the United States.32 
Neither are the right to bail,33 or protection against the use of evidence 
obtained by illegal search and seizure,34 nor the right of confrontation.%5 

Whatever the standard the object should be to promote reasonable fair- 
ness in the determination of guilt or innocence, and in sentencing, and to 
prevent discrimination against American defendants either in procedural 
theory or in fact. 

As noted above the NATO and Japanese agreements contain express pro- 
visions, which go beyond the minimum requirements of international law, 
to assure fair trials. The first four mandates of Article VII, Section 9, of the 
NATO Agreement assure the defendant of basic procedural rights and 
the last three help put an American defendant in as good a position to pre- 
sent a defense as a citizen of the receiving state.36 They provide for the 
defendant’s own choice of legal representation, a competent interpreter, 
and communication with the American Government. Although the point 
is one which would probably be considered as already implied, it would 
also be desirable to have an express recognition in future or renegotiated 
agreements that, in addition to the specified requirements for fair proce- 
dure, the accused will have whatever other rights are accorded to defendants 
under the laws of the country in question, even though not specifically pro- 
vided for in the agreement.37 

The Japanese agreement goes even farther than the NATO agreement in 





the Fourteenth Amendment and any other applicable provisions of the Constitu- 
tion, such as the prohibition against bills of attainder and ex post facto laws in 
Art. I, sec. g. A study of these guarantees, based on the Memorandum of the Joint 
Inter-Service Legal Committee, is made in Schwenk, Comparative Study of the 
Law of Criminal Procedure in NATO Countries under the NATO Status of Forces 
Agreement, 35 N.C.L. Rev. 358 (1957). 

30 Hurtado v. California, 110 U.S. 516 (1884). 

31 Maxwell v. Dow, 176 US. 581 (1900). 

32 See e.g., Balzac v. Porto Rico, 258 U.S. 298 (ig22); Dorr v. United States, 195 
US. 138 (1904). But see In re Ross, 140 U.S. 453, 464 (1891) (dictum); cf. Reid v. 
Covert, 354 U.S. 1 (1957); Johnson v. Eisentrager, 339 U.S. 763 (1950). 

33 Stein v. New York, 346 US. 156, 184 (1953); McKane v. Durston, 153 U.S. 684 
(1894). 

34 Wolf v. Colorado, 338 U.S. 25 (1949); cf. Rea v. United States, 350 US. 214 
(1955); Rochin v. California, 342 U.S. 165 (1952). 

35 Stein v. New York, 346 US. 156, 195 (1953); Snyder v. Massachusetts, 291 US. 
97 (1934)- 

36 See text at note 13, supra. 

37 See the agreed official minutes of the negotiations leading to the Protocol to 
Amend Article XVII of the Administrative Agreement Between the United States 
of America and Japan, Sept. 29, 1953, TIAS 2848, 4 UST, pt. 2, p. 1851, Re para- 
graph g (hereinafter cited as Official Minutes). See also Ex Parte Martinez, 66 Tex. 
Cr. 1, 145 S.W. 959 (1912); Barbier v. Connelly, 113 U.S. 27, 31 (1885). 
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providing our Fourteenth Amendment safeguards.38 There may well be 
additional safeguards which should be provided in the agreements as time 
and experience in actual administration indicate; but we are faced with the 
need for obtaining such safeguards as can gain acceptance now, and the 
NATO and Japanese agreements have done so. 

All lawyers recognize that a fair trial does not automatically result from 
fair rules, and that a just administration of the rules is at least equally 
important. While we cannot set standards both practical and perfect for 
procedure in courts of our Allies, we can and should set and maintain for 
ourselves a standard of careful observation and, where necessary, direct 
negotiation with the foreign authorities, in order to see that individual 
injustices are avoided as far as humanly possible. The Senate’s declaration 
attached to the ratification of the NATO Agreement is a powerful injunc- 
tion to commanding officers and diplomatic personnel to do this. Although 
it might be difficult for a commanding officer to follow to the letter the 
direction to evaluate foreign procedure in terms of American Constitu- 
tional law, there is no doubt that he can identify and report any substantial 
evidence of bias or unfairness. It seems reasonable to conclude that the 
relatively favorable experience to date in connection with trials in foreign 
courts is at least partly due to vigilance on the part of local commanders. 
Without the continuance of such activity, there would be little advantage 
to be gained by seeking a more exacting set of procedural safeguards, assum- 
ing that it were practical to do so. 

On the whole, it is the view of this Committee that, bearing in mind the 
reciprocity necessarily involved in a status of forces agreement, safeguards 
substantially like those prescribed by the NATO Agreement, vigilantly 
administered by our representatives, are adequate. 

We have heard of no complaint of any cruel or unusual punishment in 
any case under the NATO Status of Forces Agreement in spite of the absence 
of a specific prohibition.39 Also, as shown in Appendix A through May 31, 
1957, less than 1% of the accused throughout the world had even been given 
unsuspended sentences to confinement. Nonetheless, and even though cus- 
tomary international law requires that certain minimum standards be met,*® 
vigilance is especially important in countries whose laws permit punish- 
ments that are unusual by our standards in order to see to it that every 
effort is made to avoid any such punishment being imposed. 

The analogous question of prison conditions, which has been frequently 
raised, must be viewed in the light of the fact that, as shown by Appendix B, 
there were, on May 31, 1957, only 61 United States personnel subject to 


38 See the Official Minutes, Re paragraph 9. 

39 Snee & Pye, A Report on the Actual Operation of Article VII of the Status of 
Forces Agreement, pp. 77-78 (unpublished thesis in Georgetown University Law 
Center, 1956) (hereinafter cited as Snee & Pye unpublished thesis). 

40 Mexican Claims Cases; See Opinions of Commissioners under Convention of 
Sept. 8, 1923 between United States and Mexico and generally 5, Hackworth, pp. 
589-610 (1943); Orfield, What Constitutes Fair Criminal Procedure under Munic- 
ipal and International Law, 12 U. Pitt. L. Rev. 35, 41-44 (1950). 
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United States military law confined in foreign penal institutions. Except 
possibly for one three-month traffic sentence in Bermuda, and a one-month 
sentence for an assault in France, every one of these confinements was for 
a serious offense. 

Within the confines of this report one cannot explore all aspects of the 
fairness of trials abroad under all the agreements. We can and do say how- 
ever, that we are satisfied that Americans tried in foreign courts under the 
NATO, Japanese, and similar agreements are better off than if there were 
no such agreements; that trials under such agreements seem to have been 
fair to date; and that, while constant vigilance is essential, the American 
officials charged with administering the agreements seem, to date, to have 
tried very hard to see to it, by seeking waivers, that as few American service- 
men as possible are tried in foreign courts and that, when they are so tried, 
their rights are carefully protected. 

We have not had the opportunity to review all of the status of forces 
agreements to learn the extent to which they contain safeguards similar to 
those in the NATO and Japanese agreements, but with so impressive a 
record of past accomplishment in obtaining such guarantees, American 
negotiators should certainly seek with diligence similar guarantees in pend- 
ing and future negotiations except, of course, in those few where the United 
States obtains exclusive jurisdiction. 

In countries where such safeguards are not now in the agreements, or in 
future negotiations are unattainable, the burden is particularly heavy on 
our military and other authorities to follow with the greatest care every 
criminal proceeding involving an American serviceman to see to it that 
equivalent protection is afforded. The same is even more true in countries 
with which there are no agreements with the result that the local courts of 
the foreign country have, as we have seen, complete jurisdiction except in 
line of duty cases. In such countries the minimum standards prescribed 
under international law4! stand alone, unsuppiemented by specific safe- 
guards such as those in the NATO and Japanese agreements. 

The situation in these latter countries with which we have no arrange- 
ments particularly points up the advantages which accrue from the status 
of forces agreements to the United States, the men and women in its armed 
forces, and the accompanying civilians and dependents. 


9742 


c. “IN THE PERFORMANCE OF OFFICIAL DUTY 


As previously noted, the right of the sending state to exercise jurisdiction 
over line-of-duty offenses is widely regarded as “merely declaratory of inter- 





41 See text at note 40, supra. 

42 A large law review literature has developed in connection with the perform- 
ance of official duty doctrine. The Harvard Note is excellent, especially in its 
analysis of current trends. We acknowledge a considerable debt to those respon- 
sible for the Note, on this phase of the subject as well as others. 
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national law,” 43 but the United States does not have exclusive jurisdiction 
in such cases either in the NATO or the Japanese agreement. However, 
when it is not disputed that an accused was acting in the performance of 
official duty, trial will generally be by court-martial, since it is the policy of 
the United States not to waive its primary right to exercise jurisdiction in 
such cases. 

The NATO treaty provides no standards for determining whether an 
offense has arisen out of an “act or omission done in the performance of 
official duty,” even though difficulties resulting from a lack of standards 
were anticipated during the NATO treaty negotiations. 

The treaty provision has been narrowly interpreted by some countries 
which insist that an act is “done in the performance of official duty” 
only if it is in direct furtherance of a duty assignment.** In addition, the 
French have adopted the view that a specific intent in committing a crime 
negates the possibility that the crime was committed in the performance of 
official duty.45 This view, if widely adopted, would deprive the United 
States of the primary right to exercise jurisdiction over all crimes which 
involve specific intent. However, the United States has taken the position 
that the treaty provision includes any act incidental to a duty assignment.46 
And in France the American authorities have successfully maintained that 
a person driving between his place of duty and his home is in the line of 
duty during the trip. 

The NATO agreement does not designate the state which may determine 
whether an offense arose out of an act done in the performance of official 
duty. Local authorities in Italy and Turkey have claimed the right to make 
a completely independent determination of this question, though in both 
countries a contrary result has been reached in a few cases.47 A recent 
Turkish statute now adopts the American position that a certificate of the 
military authorities, stating that the accused was in the performance of 
official duty when the offense was committed, should be a conclusive bar 
to the exercise of foreign jurisdiction. This position would completely pre- 
clude foreign courts from making their own jurisdictional determinations. 


43 Barton, Foreign Armed Forces: Qualified Jurisdictional Immunity, 31 Brit. 
Y.B. Int'l L. 341, 370 (1954); see Supplementary Hearing on Status of Forces of the 
North Atlantic Treaty Before the Senate Committee on Foreign Relations, 83d 
Cong., 1st Sess., at 73 (1953) (hereinafter cited as Senate Committee Supplementary 
Hearing). 

44 See Snee & Pye, p. 49 (Turkey); Memorandum from Office of Staff Judge Advo- 
cate, Hq. JAMMAT, to Judge Advocate General, Army (unpublished, Oct. 11, 1956) 
(Turkey); Hearings to Review Operation of Article VII of the Agreement Between 
the Parties to the North Atlantic Treaty Regarding the Status of Their Forces 
Before Subcommittee of the Senate Committee on Armed Services, 84th Cong., 
ist Sess. 28 (1955) (hereinafter cited as Senate Subcommittee Hearings). 

45 See Snee & Pye, p. 48. See also Senate Committee Supplementary Hearing, 
pp. 27-28. 

46 See Snee & Pye, p. 49; Senate Committee Supplementary Hearing, p. 73. 
47 See Snee & Pye, pp. 52-53. 
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The United States’ view that the sending state’s military authorities should 
make such determinations is apparently based on the fact that during the 
NATO treaty negotiations the American representatives stated this view 
without objection. However, there does not appear to be any indication 
that the other representatives assented, and only Turkey appears to have 
acceded completely to the American view. In the United Kingdom, by 
internal legislation, the certificate of a commanding officer creates a rebut- 
table presumption that the accused was in the performance of official duty; 
the final determination whether the presumption has been rebutted is made 
by the British courts. 

Whatever the course followed in the Girard case may have been,‘8 the 
official minutes of the negotiations leading to the Japanese agreement state 
that the negotiators intended to give a similar presumptive effect to the 
certificate of the commanding officer.49 

It would seem equitable to allow the military commander’s views as to 
the duty status of the accused, a fact peculiarly within his competence, to be 
given considerable weight but to permit the court to make the final deter- 
mination of its own jurisdiction. It can hardly be thought that foreign 
governments will normally intend to concede all jurisdictional determina- 
tions in this area to American officials. The establishment of formal work-a- 
day procedures for making line-of-duty determinations would go far toward 
the elimination of conflict and would help to ensure a better operation of 
the agreements. 


D. NEED FOR IMPLEMENTING LEGISLATION 


Provisions in the NATO and Japanese Agreements which require depar- 
tures from normal court practices in the local courts of a foreign country, 
if not self-implementing, must have appropriate implementing legislation 
in order to be practically effective. For example, in Turkey and Italy local 
authorities have refused to waive the primary right to exercise jurisdiction 
in certain cases on the ground that their countries’ treaties were not yet 
internally effective.5° While a country’s international obligations are bind- 
ing internationally, regardless of its internal legislative requirements,5! as 
a practical matter the way will be smoother if, when practicable, countries 
with such requirements can be prevailed on to pass the implementing 
legislation. 


48 Joint Statement of Secretaries Dulles and Wilson, printed as an appendix to 
Wilson v. Girard, 354 US. 524, 544 (1957)- 

49 Official Minutes, Re paragraph 3 (a) (ii). 

50 Snee & Pye unpublished thesis, pp. 18-19. 

51 See, e.g., Reports of Judgments Advisory Opinions and Orders—Interpretation 
of Peace Treaties with Bulgaria, Hungary and Rumania 228 (I.C.J. 1950); Exchange 
of Greek and Turkish Populations 20, P.C.I.J., Ser. B, No. 10 (1925); 5 Hackworth, 
§485, at 156, $489, at 194-95 (1943). 
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E. OTHER PROBLEMS 


Under French practice an aggrieved private party can initiate certain 
criminal charges. An important local French court held that a waiver by 
France of the primary right of France to exercise jurisdiction in a death case 
did not preclude the widow of the deceased (a Canadian) from charging an 
American major civilly with criminal involuntary homicide. 

Article VII, paragraph 8, of the NATO Agreement was intended to pre- 
vent double jeopardy but it contained an exception, urged by some Ameri- 
cans, to permit court-martial even after trial by a foreign court. It also is 
limited to double jeopardy after acquittal or conviction “within the same 
territory by the authorities of another Contracting Party.” These qualifica- 
tions have led to the need for extreme care and fairness in administration. 

Such problems of interpretation are bound to arise because of the differ- 
ences in local laws and customs around the world; and because the situa- 
tions that arise under the agreements are frequently novel and unanticipated. 
Others have gone into them at length. We can only urge that because of 
these factors the American authorities keep continuing close watch on the 
cases that, for any reason, are unusual to the end that the defendants receive 
fair trials. 


VI. CONCLUSION 


While this report is necessarily somewhat technical in nature, it must not 
be overlooked that certain broad and important principles are at stake. It is 
today axiomatic that the nations of the Free World must cooperate to a high 
degree. Armed forces and accompanying civilians of these nations must be 
interchanged in mutual self-interest and arrangements relating to such 
troops and accompanying civilians must be reciprocal. It is essential that 
the United States demonstrate its responsibility by recognizing the rights 
of other sovereign nations to the same extent that we in turn require recog- 
nition of our rights over their forces and accompanying civilians when in 
the United States. 

The NATO and Japanese Status of Forces Agreements, which apply to 
the overwhelming majority of the criminal cases in question, go far toward 
clarifying jurisdiction. They also supplement preexisting international law 
by incorporating many of our Fourteenth Amendment safeguards. Our 
review of these agreements and their operation has shown that less than 1% 
of the Americans subject to foreign criminal jurisdiction under them have 
been sentenced to confinement without having the sentences suspended. 
Diligent inquiry by responsible persons outside of the Government has 
shown a consistently good record of fairness under the NATO and Japanese 
Agreements.52 

Nonetheless, as mentioned above, the problems under the agreements 


52 Snee & Pye, p. 124; Harvard Note, p. 1067. 
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are sufficient to warrant tactful, but intensive and continued, effort by the 
American authorities to see to it not only that insofar as practicable safe- 
guards be continuously improved in their practical application but also 
that every single trial of consequence is fairly conducted. We are happy to 
say that it seems to us that those who have been in charge of the adminis- 
tration of these agreements have to date been diligent in so doing. 

In countries other than the NATO countries and Japan, the situation 
ranges all the way from a yielding to the United States of exclusive juris- 
diction, where the problems of fair trials are only ours, to countries where 
there is no agreement or limited agreement. While the number of cases in 
such countries is not substantial, we urge that even closer attention be given 
to all cases in such countries to make sure that results are not reached which 
“shock the conscience or offend against a concept of ordered liberty.” 53 
It is also desirable that when small forces are sent to countries whose con- 
cepts of justice differ greatly from our own, particular care be exercised in 
their selection. 

Although the purpose of this report is not to consider ways and means of 
improving the conduct of military forces and accompanying civilians abroad, 
we cannot very well conclude without a reminder that every locality in 
which our troops are stationed has its laws and customs which they wish to 
have observed just as we do our own and that to a large degree the troubles 
of the defendants in many such cases have been brought on by themselves. 
We hasten to reemphasize that this does not relieve the United States in 
the slightest of the obligation to see to it that each and every serviceman 
charged with an offense in a foreign country is granted a fair trial. It was 
presumably in discharge of this obligation that the Senate understandably 
attached to its ratification the declaration requiring special diplomatic 
assistance and notification of Congress in any case in which it appears to 
the commanding officer that, “under all the circumstances of the case,” the 
person who is to be tried by a foreign court “will not be protected because 
of the absence or denial of constitutional rights he would enjoy in the 
United States.” 

In conclusion, we turn again to the press reaction to the Girard case— 
this time to a paragraph from TIME for December 16, 1957: 


“The Girard case—from the hard-fought U.S. decision to turn Girard 
over to Japan for trial to the final Japanese verdict—was in fact a big 
victory for law and its due process. The U.S.’s worldwide system of 
status-of-forces agreements recognizes that U.S. servicemen stationed 
in friendly nations must be subject to local laws for crimes that vio- 
late local law and have nothing to do with military duty. Far from 
being an abandonment of the serviceman, the procedure is a recog- 
nition that the U.S. has far more to offer the free world than strength 
of arms. In its respect for local law the U.S. underscores its faith in 
law itself, and thus by example challenges local law to be its respon- 





53 Snee & Pye, p. 124; c.f. Palko v. Conn., 302 US. 319, 325 (1937). 
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sible best. At its responsible best, a free world rule of law can do 
more to cinch for all time the high ambitions of U.S. foreign policy 
than even arms and soldiers.” 


Respectfully submitted, 
JOHN R. STEVENSON, Chairman 


TERENCE H. BENBOW CYRIL C. MEANS, JR. 
MITCHELL BROCK SEYMOUR B. QUEL 
EDMUND BURKE, JR. STEPHEN M. SCHWEBEL 
THOROLD J. DEYRUP FRANCIS YOSHITO SOGI 
NICHOLAS R. DOMAN ISAAC N. P. STOKES 
HARRY G. GOUREVITCH LYMAN M. TONDEL, JR. 


The other members of the Committee, Messrs. Winthrop W. Aldrich, 
Nicholas J. Campbell, Jr. and Richard N. Gardner, did not participate in 
the last stages of the work on this report due to absence from the country. 


March 14, 1958 
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APPENDIX B 


UNITED STATES PERSONNEL SUBJECT TO UNITED STATES MILITARY 
LAW CONFINED IN FOREIGN PENAL INSTITUTIONS 
AS OF MAY 31, 1957 








CRIME NUMBER CONFINED LONGEST TERM1 SHORTEST TERM1 
Murder 3 15 12 
Rape 7 12 7 
Assault causing 
grievous bodily 
harm 8 6 1 


Assault with intent 
to commit rape, 
murder or grievous 


bodily harm 7 4 2 
Armed robbery 9 8 al, 

f Robbery 21 8 3 

f Involuntary 
a Homicide 3 2 1 

2 Assault 1 1 month - 

s Traffic offenses 22 4 months 3 months 
= Total ae 





1 In years, except where otherwise noted. 
2 Both in Bermuda. One of them also involved a more serious offense. 


Source: Department of Defense. 





P- 9; Department of Defense Statistics on the Exercise of Criminal Jurisdiction by Foreign Tribunals over United States 
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Everyone has 20/20 


HINDSIGHT 











Any INVESTOR can tell you what he should have done /ast year. 

But, to know what is going on today and to take intelligent, 
informed action—that calls for a large, inquisitive organization, 
bringing every pertinent fact to bear on the problem. 

More important, those facts must be evaluated and applied 
with skill and understanding. Facts go only so far: then judg- 
ment must take over. 

At the United States Trust Company there is in operation 
an investment procedure that brings unique advantages to our 
customers. We should welcome an opportunity to discuss this 
with you. 
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